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EXECUTIVE SUMMARY

This guidance presents a genersl regulatory background and options for management of investigation-derived wastes
{IDW) generated during Superfund site inspections (Sis). These wastes include soil cuttings, dnlling muds, purged
ground water, decontamination fluids (water and other fluids), disposable sampling equipment (I'E), and disposable
personal protective equipment (PPE). The National Contingency Plan (NCP) requires that m nagement of [IDW
generated during SIs complies with all applicable or relevant and appropriate requirements (AKARs) to the extent
practicable. In addition, other legal and practical coansiderations may affect the handling of IDW. Therefore, site
inspection managers and other involved parties should be familiar with this guidance, as well as the requirements
of the NCP, ARARs, and EPA's interpretation of these requirements.

IDW from SlIs may contain hazardous substances as defined by the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA). Some CERCLA hazardous substances are hazardous wastes under
Subtitle C of the Resource Conservation and Recovery Act (RCRA), while other substances are regulated by other
federal laws such as the Safe Drinking Water Act (SDWA), Clean Air Act (CAA), Toxic Substances Control Act
(TSCA), and the Clean Water Act (CWA). EPA estimates that RCRA hazardous IDW have been generated at fewer
than 1S percent of CERCLA sites. However, RCRA regulations, and in particular the RCRA Land Disposal
Restrictions (LLDRs), are very important as potential ARARs since they regulate treatment, storage, and dnsposal
of many of the most toxic and hazardous materials.
EPA's strategy for managing RCRA hazardous IDW presented in this guidance is based on:

° The NCP directive that Sls comply with ARARs to the extent practicable.

° The Area of Contamination (AOQC) unit concept.
The most important elements of the IDW management approach are as follows:

° Leaving a site in no worse condition than existed prior to the investigation.

° Removing those wastes that pose an immediate threat to human bealth or the environment.

° Leaving on-site wastes that do not require off-site disposal or extended above-ground containerization.

. Complying with federal ARARs, to the exieat practicable.

. Complying with state ARARs, as practicable.

L] Cereful plarning and coordination for [DW management.

L Minimizing the quantity of generated wastes.
The specific elements of the approach are as follows:

. Characterizing IDW through the use of existing information (manifests, Material Safety Data Sheets,

previous test results, knowledge of the waste generation process, and other reievant records) and best

professional judgment.

L4 Delineating an AOC unit for leaving RCRA hazardous soil cuttings within the unit.



L Containerizing and disposing of RCRA hazardous ground water, decontamunation tluids, and PPE and
DE (if generated in excess of 100 kg/month) at RCRA Subtitle C factlities.

L4 Leaving on-site RCRA nonhazardous soil cuttings, ground water, and decontamination fluids preferably
without containerization and testing.

EPA does not recommend removal of wastes from all sites and, in particular, from those sites where IDW d¢. not
pose any immediate threat to human health or the environment. Removing wastes from al; sites would not be aefit
human health and the environment and would result in spending a significant portion of the total funds available for
the site assessment program, thus impairing EPA’s ability to successfully meet the goals of the program.

vi



1.0 INTRODUCTION

In the process of collecting environmental samples during Superfund site inspections (SIs). site investigators generate
many different types of potentially contaminated investigation-derived wastes (IDW) that include soil, ground water,
used personal protective equipment (PPE), decontamination fluids, and disposable sampling equipment (DE). The
National Contingency Plan (NCP)" requires that managing (handling) of IDW attains ali applicabie or relevant and
appropriate requirements {ARARs) to the extent practicable considering the exigencies of the situation. To comply
with ARARs, site managers need to be familiar with these requirements and how the Environmental Protection
Agency interprets them.

1.1 PURPOSE

This document provides guidance on determining and interpreting ARARs, and highlights EPA’s recommended
approach to handling IDW in compliance with these requirements. The guidance is intended to assist site inspection
managers (SM), EPA regional project officers (RPOs), EPA Site Assessment Managers (SAMs), state environmental
agencies, potentially responsible parties (PRPs), and others involved in Superfund site assessment work. The
approach presented reflects EPA's goal to protect human health and the environment, addresses the most typical

scenarios that the SM may encounter, and describes cost-efficient methods of handling both hazardous and non-
hazardous IDW.

1.2 ORGANIZATION OF THE GUIDANCE
This guidance consists of seven sections:
L Section 1 - Introduction.

L4 Section 2 describes regulatory requircments and policy concerns, with emphasis on Resource
Conservation and Recovery Act (RCRA)® regulations.

L4 Section 3 discusses the distinction between IDW containing Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) bazardous substances and RCRA hazardous wastes based
on their regulatory definitions.

L Section 4 stresses planning for IDW generaticn and management as the most important factor of the
comprehensive approach to handling IDW. This section also presents the IDW disposal decision tree
intended as a quick reference for site inspection managers.

® Section S describes the implementation of the IDW management plan.

. Section 6 discusses costs involved in both on-site and off-site IDW handling.

L Section 7 briefly describes available subcontracting procedures for IDW transportation and disposal.



2.0 REGULATORY REQUIREMENTS AND POLICY CONCERNS

A varniety of IDW are generated during CERCLA Sls. Many of these wastes contain substances considercd
hazardous under CERCLA or regulated under vanous federal statutes such as the Toxic Substances Control Act
{TSCA), Clean Water Act (CWA), Safe Dninking Water Act (SDWA), Clean Air Act (CAA), and RCRA. Even
though all of these statutes can be ARARs for CERCLA actions, the application of these laws to handling IDW
generated duning the S1 can be difficult and confusing, since none specifically addresses the management of IDW
generated dunng the Si.

The National Contingency Plan (NCP)" and the proposed amendment to the NCP® ("Procedures for Planning and
Implementing Off-Site Response Actions") codifying the CERCLA off-site policy, present EPA’s mterpremnon
of how these laws apply to response action investigations such as Sls.

2.1 REQUIREMENTS OF CERCLA AND THE NCP

CERCLA authorizes EPA to respond to releases or threats of releases of hazardous substances into the environment.
CERCLA response actions include removal actions, remedial investigations, and other response actions financed
by Superfund. CERCLA Section 101 (23) defines “removal® to include actions that may be necessary to monitor,
assess, and evaluate the release or threat of release of bazardous substances. Thus, CERCLA studies, site
assessments, and field investigations are considered removal actions. The NCP directs that removal actions attain
ARARs "to the extent practicable considering the exigencies of the situation” (unless the ARAR is waived) (see
Section 300.415 (i) of the NCP). Practicability is assessed by examining factors such as the urgency of the situation
and the scope of the removal action to be conducted. Section 2.2 of this guidance discusses procedures for
CERCLA off-site actions.

The preamble to the NCP clarifies the extent to which ARARs apply to removal sctions:

“[Because] the purpose of removal actions generally is to respond to a release or threat of release of hazardous
substances, poliutants, or contaminants so as to prevent, minimize, or mitigate harm to human health and the
environment... [and] removals are distinct from remedial actions in that they may mitigate or stabilize the threat
rather than comprehensively address all threats at a site... removal actions cannot be expected to attain all
ARARs.. . Indeed, the imposition by Congress of limits on the amount of tume and Fund money that may be
spent conducting a removal action often precludes comprehensive remedies by removal actions alone” (S5 FR
8695, March 8, 1990) (emphasis added).

Because investigative activities are categorized as removal actions, the preamble to the NCP sets out the following
IDW management approach:

"... the field investigation team should, when handling, treating or disposing of investigation-denved waste on-
site, conduct such activities in comphance with ARARs to the extent practicable, considening the exigencies of
the situation . Investigation-denved waste that is transported off-site (e.g., for treatability studies or disposal)
must comply with applicable requirements of the CERCLA off-site policy® (55 FR 8756, March 8. 1990)
(emphasis added).

In determining what is “practicable” in the context of an SI, the Agency may take into account the very limited
scope and purpose of the activity, and n particular the fact that it 1s not wntended to address contamination at the
site (other than to gather information about 1t). This means that, as s general matter, actions taken at the S[ that
leave conditions essentially unchanged (such as returning soul cuttings to the location from whuch they were taken;
should not require a detasied analysis of ARARSs or assurance that conditions at the site afier the action 1s taken will
comply with ARARs. At the same time, site personnel should ensure that thewr handiing of IDW does not create

Preceding page blank



additional hazards at the site. (For example, leaving highly contaminated soil cuttings on the surface could create
an additional risk of direct exposure.)

Potential ARARs include (but are not limited to) RCRA®, TSCA, CWA, CAA, and state legally enforceable
regulations. The most important ARARs for managing IDW are RCRA and TSCA (addressed in Sections 2.4 and
2.5 of this guidance). The preambie to the NCP discusses when CERCLA actions (including activities during Sls)
constitute "land disposal, " which triggers several significant requirements, including RCRA land disposal restrictions
(LDRs)" (55 FR 8759-8762).

Section 300.400(g) (4) of the NCP defines state ARARs as "those state standards that are promulgated, are identined
by the state in a timely manner, and are more stringent than federal requirements.” Section 2.7 of this guidance
discusses the issue of state ARARs.

Before ARARs can be determined, it is necessary to determine what contaminants, if any, are present in the IDW.
Section 3.0 of this guidance discusses the process of identifying contaminants. In general, such identification should
be done based on available information about the site and professional judgment rather than testing.

In brief, compliance with the NCP can generally be assured by:

(1)  Identifying contaminants, if any, present in IDW based on existing information and best professional
judgment; testing is not required in most circumstances.

(2) Determining ARARs (particularly RCRA and state laws), and the extent to which it is practicable to
comply with them.

(3)  Delineating an area of contamination (AOC) unit based on existing informatioa and visual observation
if soil cuttings are RCRA hazardc s (se2 Section 2.4.2).

(4) Burying RCRA hazardous soil cuttings within the AOC unit, so long as no increased hazard to human
health and the environment will be created. Containerization and testing are not required.

(S) Containerizing RCRA hazardous ground water and other RCRA hszardous IDW such as PPE, DE, and
decontamination fluids for off-site disposal.

The following sections of this guidance provide guidelines for determining ARARs and identifying IDW.
2.2 OFF-SITE RESPONSE ACTIONS POLICY |

CERCLA Section 121 (d) (3) requires that bazardous substances, pollutants, or contaminants that are transferred
off-site for treatment, storage, or disposal during CERCLA response actions must be sent to facilities operating
compliance with RCRA and other applicable laws or regulations. In 1987, EPA 1ssued a more detailed policy (the
"off-site policy® — OSWER Directive No. 9834.11, November 13, 1987*) that describes procedures that must be
followed when a response action under CERCLA involves off-site management of CERCLA wastes. This policy
applies to all IDW that are transported to an off-site disposal facility, but does not itself require that all RCRA
hazardous wastes and CERCLA hazardous substances be disposed off-site. Sections 2.4.3, 2.4.4, 2.5 and 2.6 of
this guidance present the cnteria that RCRA Subtitle C facilities, RCRA Subutle D facilities, TSCA and CWA-
regulated facilities must meet. The off-site policy is complex, and questions that anse should be referred to the
appropnate EPA Office of Regional Counsel.

The off-site policy provides acceptability cniteria for facilities that receive wastes from CERCLA -authonzed or
-funded response actions, incicding RCRA land disposal, treatment, storage, and permut-by-rule fa.ihities, and for



non-RCRA Subtitle C facilities (such as facilities permutted to receive waste under TSCA) that receive non-KCRA
wastes. Section 2.4.3 of this guidance discusses requirements for RCRA facilities that receive such wastes. In
addition, the off-site policy lists procedures for implementing off-site response actions. incorporates the SARA
requirements, and provides detailed procedures for 1ssuing and reviewing unacceptability determinations. Off-site
actions must comply with applicable requirements of this policy.

The off-site policy also establishes criteria for selecting an appropniate disposal facility. The policy requires that
all RCRA hazardous wastes and CERCLA bazardous substances (which include RCRA hazardous wastes as a
subset) generated during CERCLA response actions that are transferred off-site be managed in facilities that are nc:
only in compliance with RCRA and other federal and state requirements, but also meet the compliance and release
criteria outlined in the policy.

EPA has proposed an off-site rule (Part 300.440 of the NCP) that would codify the requirements of CERCLA
Sections 121 (d) (3) and the off-site policy, and prevent CERCLA response actions from contnbuting to pres=nt or
future environmental problems "by directing these wastes to management units determined to be environmentally
sound" (53 FR 48218, November 29, 1988). Once the rule is issued in final form, it will supersede the policy.
Note that the proposed off-site rule contains provisions regarding matenals sent to laboratonies for testing and
analysis. These provisions do not relate to the types of IDW discussed in this guidance.

2.3 APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS

ARARs must be identified on a site-specific basis, and the site manager must determine whether a requirement is
applicable and, if not, whether the requirement is relevant and appropnate. A requirement under environmental
laws may be esther "applicable” or “relevant and appropnate,” but not both.

For dealing with IDW, the most imponrtant federal ARAR 1s RCRA because it specifically regulates all aspects of
transpotation, treatment, storage, and disposal of hazardous wastes.  Other major federal ARARs of concern
include CWA, CAA, SDWA, and TSCA. State ARARs should be attained where they are promulgated and legally
enforceable (see Section 2.7 of this guidance).

Much of what is discussed in this guidance 1s directly applicable; however, there are instances where requirements
may not be legally applicable, but are nethertheless relevant (addressing a similar situation or problem) and
appropriate (being well-suited to a particular site). Relevant and appropnate requirements should be considered 1n
the same way as those that are directly applicable. For instance, such situations might include circumstances where
a haghly toxic waste constituent is suspected, .a large volume of waste may be generated or the nature of the propeny
(e.g. residential or proximity to public facilities) is of concem. Section 4.6 of this guidance discusses factors
identified for off-site disposal of IDW and management options when an ARAR has been determuned.

2.4 RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)

The Resource Conservation and Recovery Act (RCRA) of 1976, an amendment to the Sohd Waste Disposal Act
(SWDA) of 1965, was passed to protect human health and the environment, to conserve energy and natural
resources, and to quickly reduce or eliminate the generation of hazardous wastes.” RCRA currently has 10 discrete
sections (Subtities) that address specific waste management activiies. Two of these Subtitles, and ther
implementing regulations, may be ARARs for IDW handling: Sublitie C (Hazardous Waste Management) and
Suttitle D (Solid Waste Management).

The RCRA Hazardous and Solid Waste Amendments (HSWA) of 1984 established land disposal restnictions (LDR4)
for RCRA hazardous wastes and murtures of RCRA hazardous wastes with other subsiances, including those
regulated under TSCA. Under RCRA regulations, restncted RCRA wastes may only be land disposed atier
treatment to specified levels. RCRA may be an ARAR for IDW handhing if the IDW generated dunnyg the SI
contain RCRA hazardous wastes. In that case, the SM should evaluate comphiance (1o the extent practicable) with
LDRs.



2.4.1 LAND DISPOSAL RESTRICTIONS

Land disposal, as defined by RCRA Section 3004 (k). includes any placement of RCRA hazardous waste 1n a
landfill, ‘surface impoundment, waste pile, injection well, land treatment facihity, salt dome or salt bed formation.
or underground mine or cave. For LDR purposes, the Agency commonly uses “land disposal” and “placement”
as synonymous terms.

For the purpose of the LDRs, HSWA divides RCRA hazardous wastes into several groups (e.g.. First Third, Sechnd
Third, California list wastes) and specifies dates, referred to as the statutory deadiines, by which treatment standards
for each group must be established. The final statutory deadline for wastes hsted or identified before November
8, 1984 was May 8. 1990. For wastes identified after November 8, 1984, EPA must determune whether these
wastes will be prohibited from land disposa! within 6 months of lisung or identification. If EPA fails to promulgate
treatment standards within 6 months for newly 1dentified wastes, the wastes can be land disposed without restriction
until the appropnate treatment standards are promulgated. After the statutory deadline for wastes identified before
November 8, 1984, the wastes are “restricted” or “prohibited” and cannot be disposed in iand unless:

. The wastes are treated to meet promuigated treatment standards.

L It can be demonstrated that bazardous constituents will not migrate from the land disposal unit as long
as the wastes remain hazardous.

. The wastes are subject to treatment standard vanances.
. The specific waste has received a national capacity vanance.

It should be noted that the NCP establishes a presumption that treatment to best demonstrated available technology
(BDAT) standards 1s inappropriate as a standard for soil removed from CERCLA siles, and that a treatabiluty
vanance 1s appropnate 1n such circumstances (see 55 FR 8760-8762).

To determuine if LDRs are applicable to IDW management, the SM must evaluate whether:
(1) The IDW are RCRA hazardous waste.
{2) The RCRA hazardous waste is regulated under the LDRs.

{3)  The anticipated approach to IDW management constitutes “placement® (land disposal) of the generated
wastes. (For the purpose of the LDRs, EPA considers wself s waste generator when the response action
invoives treatment, storage, or disposal of RCRA hazardous wastes. If the S does not involve RURA
hazardous IDW disposal, RCRA regulations are not tnggered.)

L.DRs ippl_v only if the answer 0 all three questions 1s “yes = [n some cases, as discussed 10 section 2 3 LDRs
may be “relerant and appropnate” even if not stnctly apphicable

2.4.2 AREA OF CONTAMINATION CONCEPT AND ITS IMPLICATIONS

An important coasideration 1 determuning whether LDRs apply 15 whether land disposal of IDW has ocourred I
IDW are merely being moved within the same “ares of contamunstion” (AOC), EPA does not convider Tland
disposal” 10 have ocurred, so that LDRs are not tnggered. even it IDW contain RURA hazardous musterial
Therefore, if IDV/ are being moved only within an AOC, 1f 1s unnaessany W Jeternune whether they ate subiect

to LCRs.



EPA has not promulgated a regulatory definition of an AOC. Howsever, the preamble to the NCP (S5 FR 8760)
states that "EPA generally equates the CERCLA area of contaminatiyn with a single RCRA land-based unit, usually
a landfill.” EPA noted that under RCRA. the term * “landfill” could :iclude a non-discrete land area on or in which
there 1s generally dispersed contarmnation.” The contamination in an AOC may vary in concentration and type of
contarminant. Further guidance on the AOC concept is provided in 55 FR 8760 (March 8, 1990), 53 FR 51444
{December 21, 1988), and 1n Superfund LDR Guide #5 (OSWER Directiv. 9347.3-05, July 1989).

Ttz AOC concept applies only to contaminated soil sediments) from the inspected site. The AOC concept does
nox affect the approach for managing 1DW that did not come from the AOC, such as PPE, DE, decontamunation
fluds, and ground water. The latier matenals, 1f RCRA hazardous, must be containenzed and disposed off-site.

Examples of AOCs include: a waste source such as waste pit, landfill, waste pile along with the surrounding
contaminated soil, or the sediments in a contaminated stream. Depending on site characteristics, one or more AOCs
may be delineated. CERCLA sites often consist of several AOCs. To determine if separate AOCs can be
delineated within the site, and if RCRA regulated wastes are present within the AOCs, the site manager should
collect sufficient information about the site as early as possible, preferably prior to starting field work. Determining
AOCs may prove difficult if there is little available information or no visual contamination. In such cases, site
managers may use their best professional judgment to delineate AOCs (e.g., a small area immediately adjacent to
a borehole may be part of an AOC if the area 15 covered with surface soil similar to soil from the borehole).

Once the AOC units are determined, the site manager must evaluate whether an anticipated IDW handling approach
constitutes land disposal. In general, land disposal does not occur when wastes are:

. Movead within the umt.
* Capped in place.
L4 Treated in situ (without placing the waste in another unit for treatment).

. Processed withia the AOC to improve structural stability {without placing the waste 1nto another unit for
processing). ‘

Superfund LDR Guide #5, "Determining when Land Disposal Restrictions (LDRs) are Applicable to CERCLA
Response Actions,™* states that land disposal occurs when:

° Wastes from different AOCs are consolidated into one AOC.

L Wastes are moved outside of an AOC (fcr treatment and storige) and returned to the same or a different
AQC.
] Wastes are excavaled from an AOC, transferred to s separate umit such as a tank, surface impoundment,

or incinerator that i1s wathin the AOC, and then redeposited into the AOC.

In addiuon, land disposal occurs if wastes removed from an AOC are stored (e.g.. placed 1n drums outside the
AOC) pnor to being returned to the AOC.

Thus, under the NCP. the AOC unitl concept means that:

L] Land disposal does not occur when wastes are left 1n place, or moved or stored within a single AOC
unit.

b Leaving RCRA hazardous soil on-site within the AOC unit does not constitute disposal and does not
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tngger RCRA regulations, unless the SM determines that the wastes would significantly increase nsks
to human health and the environment (e.g.. fire or explosion) and must be disposed of otf-site.

® . RCRA hazardous ground water, decontamination fluids, PPE, and DE should be containenzed and
disposed off-site.

L Mo 'ing RCRA hazardous soil cuttings from one AOC to another AOC tnggers the LDRs.

1f IDW cannot be deposiled' within the delineated AOC, the site manager must comply with all LDRs to the extent
practicable. This means that the IDW should be transferred to an off-site RCRA Subtitle C hazardous waste
treatment, storage, or disposal facility that complies with the off-site policy.

2.43 REQUIREMENTS FOR RCRA SUBTITLE C TREATMENT, STORAGE, AND DISPOSAL
FACILITIES

The RCRA Subtitle C standards®™ cover hazardous waste treatment, storage, and disposal (TSD) facilities. The
specific standards govern installation, operation. inspection, and closure of containers, tanks, surface impoundments,
waste piles, land treatment units, landfills, incinerators, and other units.

Off-site TSD facilities receiving IDW must have RCRA permuts lo operate. Facilities that are permutted under
another statute to receive hazardous wastes are eligible for RCRA permuts without filing RCRA permut applications.
These facilities, referred to as "permit-by-rule,” include ocean disposal barges or vessels, injection wells, and
publicly-owned treatment works (POTWs). The NCP exempts EPA from the RCRA permitung requirement whiie
conducting CERCLA actions on-site. However, EPA should attempt to consider RCRA storage regulations as
relevant and appropriate when containerizing and storing wastes on-site, even though s permit application will not
be filed.

Genenally, the RCRA storage regulations require a generator to: (1) place the waste in containers or tanks; (2)
satisfy the standards for containers or tanks; (3) clearly indicate the waste accumulation date on the contaners; (4)
mark the containers and tanks as "hazardous waste"; and (5) comply with the requirements for owners and operators
of hazardous waste TSD facilities. In addition, LDRs prohibit the storage of RCRA restncted waste unless the
storage 1is to accumulate sufficient quantities of the waste to promote proper disposal, treatment, or recovery. When
storing hazardous waste for more than 90 days, the SM should consider the storage requirements of 40 CFR Parts
262 and 264 as relevant and appropniate and comply with them to the extent practicable unless the site falls within
one of the following categories of waste generators:

1. Conditionally exempt small quantity generators (producing no more than 100 kiiograms of hazardous
waste 1n a calendar month), and

2. Small quantity generators producing between 100 kg and 1,000 kg of hazardous waste in a calendar
month.

In the cases listed above, the SM will have to comply with the guidelines provided 1n 40 CFR Part 261.5(gX2) and
40 CFR Part 262.34.

Any facility receiving IDW containing hazardous wastes must comply with all RCRA Subtitle C design. operation,

and closure requirements. In addition, the off-site policy presents additional cntens for selecting an appropnate
disposal facility. The most important cntena'® that 8 RCRA Subuide C faciity must meet if it receives RCRA

hazardous IDW gsre:

° There must be no record of any relevant violations at or affecting the receiving umt.

L4 There must be no releases st receiving umts of land disposal, treatment, or storage facilibes. Note that



2 land disposal facility may consist of one or more land disposal umits, including landfills. surface
impoundments, land treatment units, and piles.

L There must be no significant releases (as determuned by EPA) from non-receiving units at treatment and
storage facihities that are not controlled by corrective action.

® Waste cannot be disj osed of at any unit of a land disposal facility, if any one unit at the facility has
releases that ure not controlied by corrective action.

L The land disposal facility must demonstrate compliance with the minimum technology requirements of
RCRA Section 3004 (o).

. The off-site policy also applies to RCRA permit-by-rule facilities receiving RCRA hazardous waste. These facilities

are subject to the same requirements as other RCRA Subtitle C facilities and must be inspected for compliance with
the applicable RCRA requirements, as well as be inspected by the appropriate authonties for compliance with other
applicable laws. Permit-by-rule facilities that receive only nonhazardous materials do not need RCRA pernuts but
must be inspected by local agencies for compliance with applicable laws.

2.4.4 APPLICATION OF RCRA REQUIREMENTS TO IDW MANAGEMENT

RCRA requirements apply 1o management of IDW during Sis in the following manner: f IDW 15 stored or
disposed off-site, then the SM must comply with all RCRA and ARAR storage requirements; 1if IDW are stored
on-site, then the SM must comply with RCRA to the extent practicable.

Off-site management of RCRA hazardous IDW may also involve treatment, storage, and disposal of RCRA
hazardous wastes in accordance with all applicable guidelines. For TSD facilities comstructed solely as paﬂ of s
CERCLA response action, RCRA operating permits are not required.

IDW generated dunng the SI may require on-site storage in containers while awaiting off-site disposal. Although
CERCLA exempts response actions conducted entirely on-site from permit requirements (see CERCLA Section 121
() (1)). EPA’s policy 1s to foliow the storage regulation practices required for RCRA generators who wish 10 avoid
obtaiming permuts ( 40 CFR Parts 240-280). These requirements are applicable if the site manager determunes that
the containenzed IDW are RCRA bazardous waste. RCRA hazardous IDW contawenzed and stored oo-site must
be properly disposed within a regulatory timeframe. There are cases where this may not be possible und storage
does not require a permut, although EPA should try to expedite removal as much as possible. Note that
accumulation of IDW, even on-site, in units other than containers or tanks may result in creation of RCRA umits
that are subject to various RCRA requirements such as closure, permitting, and ground water momtoring.

2.4.5 CRITERIA FOR RCRA SUBTITLE D FACILITIES

RCRA Subtitle D® regulates disposal of nonhazardous wastes in faciliues such as municipal landfills. RCRA
nonhazardous IDW, such as personal protection equipment (PPE) and disposabic equipment (DE), may be disposed
of 1n a Subit.> N facility. Other RCRA nonhazardous IDW (e.g., soil cutungs or ground water) should go to a
Subutle D facility only 1n very rare circumstances (these wastes should be disposed on-site). The off-site policy
establishes requirements for selecting an spproprnate RCRA Subutle D facility for IDW disposal:

. The facility must have s compliance inspection pnor to receiving CERCLA IDW and this inspection must
not 1dentify any noncompliance with relevant federal and state regulstions at or affecting the receiving
unit.

L4 Environmentally significant releases (as determned by EPA) of hazardous substances must be controlied
by corrective action.



2.5 TOXIC SUBSTANCES CONTROL ACT

RCRA nonhazardous IDW containing PCBs or asbestos must, in certain circumstances, be disposed of at facihities
regulated under the Toxic Substances Control Act (TSCA). While asbestos 15 not a common contamunant ai
CERCLA sites, PCBs can be found at about 17 percent of CERCLA sites. Regulations governing the management
of IDW containing PCBs, which are generaily based on PCB concentrations in waste, are found at 40 CFR 761.60.

TSCA requirements for handling PCBs* call for incineration of PCB-contaminated liquid matenal with
concentrations greater than 500 ppm. For liquid material with PCB concentrations between 50 and 500 ppm. the
pnncipal alternative to incineration is disposal in 8 TSCA chemical waste landfili. Any receiving unit must meet
the compliance and release criteria for non-RCRA units as set out in the off-site policy, in order 10 be acceptable.
These PCBs may also be destroyed by using a8 TSCA-approved method that provides s level of performance
equivalent to incineration. Nonliquid PCBs at concentrations greater than or equal to 50 ppm may be incinerated,
treated by a equivalent TSCA-approved method. or disposed in 8 TSCA chemucal landfill. PCB-contamunated
matenial with concent-ations less than 50 ppm are generally not regulated under TSCA, and may be disposed n
" acceplable Subtitle D facilities.

Even though IDW containing PCBs alone are not RCRA hazardous wastes, IDW containing PCBs mixed with
RCRA hazardous wastes are regulated under RCRA LDRs as part of the California list wastes'*”. Since PCBs can
be governed by RCRA and TSCA, the SM must determine whether RCRA (in the case of PCBs mixed with RCRA
wastes) or TSCA regulations, or both, are applicable.

2.6 CLEAN WATER ACT

The Clean Water Act (CWA) addresses site-specific pollutant discharge limitations and performance standards for
specified industnies to protect surface water quality. At the SI, the most likely situation wnvolves indirect discharge
of IDW water, regulated under CWA, to POTWs for treatment and disposal. A less likely situstion may involve
direct discharge, either on-site or off-site, 1o surface water.

RCRA hazardous wastewster can be disposed of at POTWjs that have 8 RCRA permit-by-rule and that meet the off-
site policy cnteria for a facility receiving RCRA hazardous waste. Disposal st 3 POTW of nonhazardous

wastewaters from CERCLA sites is an option™® if the POTW is acceptable under the off-site policy (Appendix C).
EPA regulations cover general and specific prohibitions oa discharges™ to POTWs.

The following criteria "® should be used in selecting an appropnate POTW facility:
®  Compliance with all applicable laws.

. The quantity and quality of the CERCLA IDW must be compatible with the POTW.
. The POTW must have oo unpermutied “reicases.”

L4 The concentration of any bazardous substance must meet applicable pretrestment standards (CERCLA
IDW cannot upeet the fa:ility's operation and violate the permut).

L The POTW must be in comphiance with its National Pollutant Discharge l-‘.huﬁmuon System (NPDES)
permt.

. The transport of IDW to the POTW and its placement 1n an 1mpoundment must not create s potential for
ground water conlaminstion.
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2.7 STATE REQUIREMENTS

State ARARSs present an array of specific problems for CERCLA sttes because their goals and methods oftea ditfer
from federal environmental laws. CERCLA Section 121 and Section 300.400 (g) of the NCP provide that only
those state standards that are promulgated, 1dentified by the state 1a a imely manner, and more stnngent than federal
requirements may generally be ARARs. To be considered “promulgated. ™ a standard must be legally enforceable
and of general applicability. A waiver is avaiiable if the s ate ctandard 1s applied only to CERCLA sites':. When
dealing with IDW, SMs must comply (to the extent practical .le) with state promuigated and enforceable requirements
that are more stringznt than federal requirements. :

State hazardous waste regulations are among the most important environmental laws that mav differ, in some states.
from federal law. EPA has authorized some states to admunister and snforce RCRA hazardous waste managerwnt
programs. Regulations in these states may be more stringent or have s greater scope of coverage than the federal
RCRA requirements. If the CERCLA site is in & state with an authonized RCRA program. the RCRA requirements
promulgated by the state will replace the federal requirements as potential ARARs.

In addition 10 state RCRA regulations, other state legally enforceable standards may govern the handling of wastes.

However, the SM should be aware that ARAR waivers are generally available for suate requirements specifically
aimed at CERCLA sites (see CERCLA section IZl(d)(l)(E)_; 40 CFR 300.430(f1 X1iXCX5).
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3.0 IDENTIFICATION OF INVESTIGATION-DERIVED WASTES

To properly deal with IDW from Sls, the SM must know whether IDW contain CERCLA hazardous substances.
and whether these hazardous substances constitute either RCRA hazardous wastes or contanunants regulated under
other statutes. This section is intended to help the SM ascertain the ypes of IDW generated duning the SI and, in
particular, to determine whether IDW are either RCRA listed or cha acteristic hazardous waste.

There are several types of IDW generated during the SI. Examples include the following: (1) soil cuttings and drill
mud from soil boring or monitoring well installations; (2) purge water removed from wells before ground water
samples are collected; (3) water, solvents, or other fluids used to decontaminate field equipment and PPE; and, (4)
PPE and DE. These IDW can be contaminated with various CERCLA hazardous substances. To handle IDW in
compliance with regulstions, reasonable efforts should be made 1o characterize the wastes.

3.1 EXTENT OF EFFORTS TO CHARACTERIZE WASTES

The efforts made to characterize IDW should be consistent with the limited scope and purpose of the SI. In most
cases, the limited scope of an SI makes it impracticsble to charactenize wastes 0 the same extent that might be done
in a remedial investigation/feasibility study (RI/FS). In particular, Contract Laboratory Program (CLP) testing
would not be warranted in most cases; instead, the nature of the wastes should be assessed by applying best
professional judgment, using rcadily svailable information asbout the site (sich as manifests, storage records,
preliminary assessments, and results of earlier studies that may have been conducted and are available to the
Agency, as well as direct observation of the IDW for discoloration, odor, or other indicators of contamination).
The Agency has specifically indicated that IDW may be assumed not to be "listed” wastes under RCRA uniess
available information about the site suggests otherwise (53 FR 51444, December 21, 1988). Similarly, RCRA
procedures for determining whether a waste exhibits RCRA hazardous characteristics do not require testing if the
decision can be made by “applying knowledge of the hazard characteristic in light of the materials or process used”
(40 CFR 262.11(c)). The level of such knowledge required to make a determination with respect to IDW may take
into account considerations of practicability and should reflect the limited scope of the activity. In most instances,
a determunation may be possible based on available information and professional judgment.

The fact that extensive resources need not be used in characterizing IDW does not mean that IDW can be assumed
to be nonhazardous unless clearly provea otherwise. Rather, the question is whether, given the limited information
that is likely to be available, the SM considers it more likely than pot that the wastes are hazardous.

It should be noted that characterizing IDW is only the first step. For example, once it has been determined that
a RCRA hazardous waste is involved, the guidelines discussed in Section 2.4 for determining the extent to which
RCRA requirements must be complied with should be considered. Furthermore, the degree of certainty with which
IDW are charactenzed during site inspections will be less than dunng remedial actions. Therefore, even if the
waste 1s deemed not to be RCRA hazardous, RCRA requirements may be considered relevant and appropnate under
the specific circumstances at the site (see section 3.2.1).

3.2 RCRA HAZARDOUS WASTES AND CERCLA HAZARDOUS SUBSTANCES

Some CERCLA hazardous substances are RCRA hazardous wastes. Another category of CERCLA hazardous
substances are PCBs, which are farly common at CERCLA sites. ldentification of RCRA bazardous wastes and
PCB-contaminated IDW is important for making appropriate management decisions (see Sections 2.5, 3.2.1, and
3.2.2 of this guidance). The SM must know the difference between RCRA hazardous wastes and other CERCLA
hazardous substances because the presence of RCRA hazardous IDW invokes special technical coasiderations and
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management decisions due to RCRA regulations (particularly the LDRs). EPA recommends using knowledge of
IDW rather than testing the wastes 1o characterize them.

The SM should not assume that ail [IDW contaminated with CERCLA hazardous substances are RCRA hazardous
wastes, in the absence of positive evidence (e.g., manifests, records, knowledge of generation processes) o support
such an assumption. Al the same time, however, the SM should determine wheth 'r IDW are RCRA bazardous
wastes, to the extent practicable, as discussed above.

The most important charucterization decision is whether IDW contain "hazardous waste” under RCRA. This is
relevant 10 the ARAR status of LDRs and other RCRA requiremeats, and whether waste disposed of off-site must
be disposed of in a Subtitie C or Subtitle D facility. A solid waste is 8 RCRA bazardous waste™ if it contains 2
listed waste or exhibits any of the hazardous charactenstics and is not excluded from regulation as a hazardous
waste. (For purposes of the RCRA Subtitle C regulations, a solid waste is any discarded matenial (solid, sludge,
liquid. and compressed gas) that is not excluded under SWDA.) IDW generated during the SI may either exhibit
a RCRA characteristic or contain RCRA listed waste.

Under EPA regulations, soil and ground water may be considered contaminated environmental media. If they
contain listed hazardous waste, they must be managed as RCRA hazardous wastes as long as they “contain” the
listed waste. If IDW exhibit RCRA charactenstics, they also have o be managed as RCRA hazardous wastes.

To properly handie IDW, the SM must make a reasonsble effort to ascertain if they are RCRA bazardous. When
the SM determines that IDW do aot fall in any listed waste category and does pot display RCRA charsctenstics.
the wastes are not RCRA hazardous. Sections 3.2.1 and 3.2.2 help determine if IDW are RCRA characteristic
wastes or if they contain RCRA hazardous listed wastes.

Even if the IDW do not contain RCRA “hazardous waste,” the SM should determine whether they contain other
CERCLA hazardous substances. CERCLA hazardous substances include, in addition to RCRA hazardous wastes,
substances, elements, compounds, solutions, or mixtures designated as hazardous or toxic under CERCLA itself
or under the authority of other laws such as TSCA, CWA, CAA, and SDWA. Therefore, even where RCRA is
not applicable, one of these statutes may be an ARAR. EPA presents a list of these hazardous substances i 40
CFR Part 302.4, Table 302.4.

3.2.1 RCRA CHARACTERISTIC WASTES
A solid waste is 8 RCRA charactenistic hazardous waste if it exhibits the characteristic of ignitability, corrosivity,

reactivity (as defined in 40 CFR Part 261, Subpart C), or toxicaty {toxicity charactenstic leaching procedure, TCLP,
as descnibed in 55 FR 11796-11877, March 29, 1990,

IDW exhibit ignytability if:

L4 They are a liquid, other than an aqueous solution containing less than 24 percent alcobol by volume, and
have a flash pownt lower than 60°C (140°F).

. They are not a liquid and are capable, under standard temperature and pressure, of causing fire and,
when ignuted, create a hazard.

hd They are an ignitable compressed gas as defined in 49 CFR 173.300.

] They are an oxidizer as defined in 49 CFR 173.151.
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IDW exhibit corrosivity if:
L4 They are aqueous and have a pH less than or equal to 2 or greater than or equal to 12.5.

L] They are a liquid and corrode steel at a rate greater than 6.35 mm (0.25 in h) per year at a test
temperature of 55°C (130°F).

IDW exhibit pegctivity if:
L4 They are normally unstable and readily undergo violent change without detonating.
L4 They react violently with water.
° They form potentially explosive mixtures with water.

L When mixed with water, they generatle toxic gases, vapors or fumes that pose a danger to human health
or the environment.

L They are a cyanide- or sulfide-bearing waste capable of (at the pH range of 2 to 12.5) generating toxic
gases that can present a danger to human health or the environment.

° They are capable of detonation or explosive decomposition.
. They are a forbidden explosive as defined in 49 CFR 173.51.

IDW exhibit TCLP-toxicity when its leachate contains certain contaminants st levels exceeding their regulatory
thresholds®. The TCLP has replaced the EP-toxicity test for identifying RCRA characteristic wastes. The new
procedure expands the number of chemicals regulated as hazardous wastes by adding 25 organic constituents to the
previous RCRA list of toxic chemicals, and by establishing regulatory levels for these chemicals (Appendix C).
The TCLP is designed 10 determine the mobility of both organic and inorganic contaminants present in liquid, solid,
and muluphasic wastes. A waler containing less than 0.5 percent dry sohd matenal, filtered through 2 0.6 to
0.8-um glass fiber filter, is defined as the TCLP extract. [f this extract contains s regulated compound above its
threshold level, then the water is hazardous by TCLP charactenstic. If the filtered extract from the solid phase
contans a regulated compound above its threshold level, then the solid matenal is RCRA hazardous.

To identufy RCRA characteristic waste"', the SM may rely on knowledge of the properties of the substances from,
for example, the Matenal Safety Data Sheets (MSDS) prepared by manufacturers, or on the results of tests descnbed
in 40 CFR 261.21 - 261.24. EPA recommends using knowledge of the properties of matenials instead of testing
since most CERCLA wastes do not exhibit these RCRA chamctenistics. Therefore, the SM should not test IDW,
particularly if they are a soil of known RCRA characteristics, the AOC concept is applicable, and the wastes will
be buned on-site.

3.2.2 RCRA LISTED HAZARDOUS WASTES
Any type of IDW that contains hsted hazardous wastes should be considered a8 RCRA hazardous waste. EPA has

developed four hists of RCRA bazardous wastes according 10 the sources of their ongin and toxicity (40 CFR Pant
261, Subpart D). These lists contan:
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L Wastes from nonspecific sources (F wastes).  Examples include spent halogenated solvents
{tetra- loroethylene, methylene chloride), nonhalogenated solvents (xylene, acetone, ethyl ether), sull
bottoms from the recovery of these spent solvents, and some wastewater treatment sludges.

L4 Wastes from specific sources (K wastes). Examples include wastewater treatment sludges from the
production of zinc yellow and chrome green pigments, and still bottoms from the distillation of benzyl
chionde.

L4 Discarded commercial chemical products, manufscturing intermediates, off-specification (off-spec)
chemicals (which, if they met specifications, would be listed), and container and spill residues that are
"acutely hazardous" (P-wastes). Examples include aldrin and phosgene.

L Discarded commercial chemical products, manufacturing chemical intermediates, or off-spec commercial
chemical products that are “toxic” (U-wastes). Examples include chlorobenzene and mercury.

To ascertain whether [IDW constitute RCRA listed hazardous waste, the SM must first determine if the IDW contain
a component that may be a listed hazardous waste, and then decide whether that component meets the regulatory
description of that listed waste.

For example, to determine if solvents contaminating IDW are RCRA spent solvent FO01-FO05 wastes, the SM must
know if:

A The solvents are spent and cannot be reused without reclamation or cleaning.
L The solvents were used exclusively for their solveat properties.

L] The solvents are spent mixtures and blends that contained, before use, s total of 10 percent or more (by
volume) of the solvents listed in FOO1, FO02, FOO4, and F00S.

If the solvents contained in the IDW are RCRA listed wastes, the IDW are RCRA hazardous waste. When the SM
does oot have guidance information oa the use of the solvents and their characteristics before use, the IDW caanot
be classified as containing a listed spent solvent. When the solvents are not listed and IDW are not a charactenstic
waste, the IDW should be declared aonhazardous.

For other F and K wastes, the SM must know the generation process information (about each waste contained in
the RCRA waste) described in the listing. For example, for IDW to be identified as containing KOO1 wastes that
are descnibed as “bottom sediment sludge from the treatment of wastewaters from wood preserving processes that
use creosote and/or pentachlorophenol,” the SM must know the manufacturing process that generated the wastes
(treatment of wastewaters from wood preserving process), feedstocks used in the process (creosote and
pentachlorophenol), and the process id¢ ntification of the wastes (bottom sedimeat sludge).

P and U wastes cover only unused and uamixed commercial chemical products, particularly spilled or off-spec
products. Not every waste containing a P or U chemical is a hazardous waste. To determine whether a CERCLA
IDW contains a P or U waste, the SM must have direct evidence of product use. In particular, the SM should
ascertain, 1f possible, whether the chemucals are:

. Discarded (as described in 40 CFR 261.2(a) (2)).

L] Either off-spec commercial procicts or a commercially sold grade.

L] Not used (soil contaminsted with spilled unused wastes is 2 P or U waste).

16



° The sole acuve ingredient in a formulation.

Identification of a listed waste equires a great deal of care on the part of the SM, particularly if the IDW ha-e to
be disposed off-site. For instance, depending on its source and prior use benzene may be an F waste, U waste, or
not 2 RCRA hazardous waste at all. The waste identification process requires access to manifests, storage records,
records of waste sources and their prior use, and other information that is geasopably asce able dun

Visual inspection of the site or the waste generating process will sometimes be sufficient.

IDW from many SIs will not fit the definition of RCRA hazardous listed waste due to limited information. If there
is a probability that investigation-derived soil cuttings contain a RCRA listed waste, and a site manager intends to
leave them on-site within the AOC unit, a thorough evaluation of the waste is not necessary.

&
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4.0 PLANNING FOR IDW GENERATION AND MANAGEMENT

The most important phase of IDW management is planning for waste generation and handling before field activity
starts. In the planning phase of work, the SM must decide if IDW can be left on-site or must be disposed off-site.
Since some sites may bave both RCRA hazardous and RCRA nonhazardous IDW, the SM must be familiar with
the NCP, and appropriate sections of RCRA, TSCA, CWA, and other relevant statutes.

Handling of RCRA hazardous IDW and IDW with high PCB concentrations (greater than 50 ppm) may involve
either moving the IDW within an AOC unit, or containerization, storage, testing, treatment, and off-site disposal.
Handling of RCRA nonhazardous IDW usually involves various methods of on-site disposal. EPA prefers to leave
both RCRA hazardous and nonhazardous IDW on-site whenever it complies with regulations and does not pose any
immediate threa to human health and the environment. This approach speeds up the site assessment process while
avoiding high costs of off-site disposal, particularly when off-site disposal does not result in any benefits to human
health and the environment.

The approach to IDW generating and handling must be described in the SI work plan which is subject to EPA
approval. The SM must base the approach on available information and best professional judgment. The work plan
should describe the logic behind the proposed approach to IDW handling, and in particular:

* Methods of waste quantity minimization.

L4 Types of waste.

. Quantity of waste.

L ARARs of concern, and limits of practicability in light of the scope of the SI.

L On-site and off-site handling methods, where necessary.

L Delineated AOCs for RCRA waste to be handled on-site.

L] Containenzation, storage, testing, and pick-up methods for wastes to be disposed off-site.
The description of the approach to IDW handling must be as detailed as possible, so the inspection tearn can execute
the work plan without any major problems in the field. If the SI results in generating any IDW off-site, they should
be handled the same way as if they were generated on-site.
4.1 AUTHORITY TO MANAGE IDW
EPA views IDW management as an inherent part of the site investigation process authorized under CERCLA Section
104 (e) (4). Should a site owner refuse 1o provide access, EPA has the suthonty to issue an admunistrative order,
or seek a court order, to gain site access for environmental samphng. Noon-compliance with such an order may
result 1. imposing the sanctions authonzed under CERCLA Section 104 (e) (5), including penalties.
EPA believes the approach contained in this guidance to ve reasonable and protective of human health and the
environment. The limited scope and purpose of the Sl acuwvity 1s not intended to address contamination at a
particular site (other than to gather information about :t). Genperally, Sl ar‘ivities that leave conditions essentially
unchanged (e.g., returning sotl cuttings to the location from which they were zken) wiil comply with ARARs. The

SM should seek to obtain the appropnriate mansgement approach for IDW outlined 1n this guidance when pegotiating
sile access agreements.
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Note, however, that some site circumstances may warrant exceptions to the IDW management approach outhined
in this guidance. The SM should use professional judgment in recognizing situations where special steps are
required to avoid creating additional threats to human health and the environment. When substantial doubt exists
regarding the scope of EPA's authority to carry out the proposed plan for IDW management, the SM should consult

legal counsel.
4.2 WASTE MINIMIZATION

The SM should select investigation methods that minimize the generation of IDW, particularly RCRA hazardous
wastes. The SI team should limit contact with contaminants, and use drilling and decontamination methods (such
as steam cleaning) that minimize PPE, DE, decontamination fluids, and soil cuttings. In particular, the inspection
team should minimize the amounts of solvents used for decontamination or eliminate solvents. Miniinzing the
amount of wastes generated reduces the number of IDW handling problems and costs of disposal. The waste
minimization approach should be addressed in the SI workplan.

4.3 TYPES, HAZARDS, AND QUANTITIES OF IDW

To handle IDW properly, the SM must determine the types (such as soil cuttings, ground water, decon fluids, PPE
or DE), charactenistics (whether RCRA hazardous or containing other CERCLA hazardous substances), and
quantities of anticipated wastes. As discussed in Section 3.1, testing will generally not be required to characterize
waste to the extent appropriate for an SI. In addition to direct observatiop of the IDW for evidence of
contamination, the SM should review and analyze all available information about the site such as:

L] Results of previous EPA preliminary assessments or site investigations.

L Environmental 'pe:mits.

L] Results of inspections by state, local, or federal agencies, or private parties.
L4 Records from community relations interviews.

L Any other helpful data such as tax records or serial photography.

Upon ascertaining the types of anticipated IDW, the SM should determine IDW characteristics, in particular whether
th - anticipated waste is RCRA hazardous (see Sectica 3.2 of this guidance) or contains high concentrations of PCBs.
For RURA hazardous IDW, the SM should determine whether the IDW pose an increased hazard to human health
and the environment relative to conditions that existed prior to the SI. Whenever field analytical screening
instruments are used during the SI, the SM may plan to evaluate the analyticai results as helpful indicators of IDW
charactenistics. However, the SM must remembe: that most of these tests are not RCRA tests, and that the test
results usually do not identify RCRA hazardous wastes. The SM must also determine the exact properties of RCRA
nonhazardous IDW to select an appropriate disposal facility (e.g., POTW) when the circumstances require off-site

disposal.

Upon determining the types and charicteristics of IDW to be generated, the SM must assess the anticipated
quantities which vary depending on the size of a site and the scope of the SI. As a point of reference, a typical 51
may result in generating a range of 1 to 3 drums of PPE and DE, 50 to 1,500 galions of decontamination water,
1 to 3 pints of other decontamination fluids (e.g., organic solveats) and, depending on the number of wells installed
or sampled, 0 to 13 drums of soil cuttings and 0 to 200 gallons of well purge water. The SM should calculate the
quantity of the anticipated soil cuttings and ground water from the dimeasions of wells and the depth to the ground
water table. The SM should use expenence (o assess the amount of decontamination fluids (decontamunation water

and organics), PPE, and DE.
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4.4 DECISION TREE

Upon designating IDW cither RCRA hazardous or RCRA nonhazardous, the SM should determine the appropnate
handling approach. The SM should use the decision tree (Figures 1, 2, and 3) which, combined with the SM’s best
professional judgment, will help select the best approach for IDW management and the steps that are involved in
executing the approach. The decision tree indicates when and how IDW should be handled on-site or disposed off-
site.

Th‘e/decision tree summarizes basic. elements of planning for IDW handling such as waste minimization,
characterization, and management. It shows the steps that must be followed in the process. For example, the "Plan
for Waste Management According to IDW Charactedistic® branch (Figure 1) indicates that the SM has two options:
either to handle IDW on-site or to dispose of it off-site. If the SM's decision is to leave IDW on-site, then the "On-
Site Handling" branch (Figure 2) indicates what choices and steps can be involved in this approach depending on
the type of IDW. The "Off-Site Disposal” branch (Figure 3) of the decision tree presents options available for
handling IDW off-site and steps involved in executing these options. The SM should select one of the available
options for a given type of IDW.

For example, when IDW from the same site are expected to encompass ground water, PPE, DE, decontanunation
fluids, and soil cuttings that are RCRA hazardous (or contaminated with PCBs) wastes, the decision tree (Figures
1, 2) calls for either handling the cuttings on-site in an AOC unit, or in the site's existing treatment or disposal unit
(TDU), or disposing of them off-site. EPA prefers to handle most IDW on-site, but if circumstances require, the
off-site option is also available. 1f PPE and DE can be decontaminated and, according to the SM's best professional
judgment, rendered nonhazardeas, the decision tree indicates (Figure 3) that these wastes should be double-bagged,
and deposited either in an industrial dumpster (on-site or at the EPA warehouse), or in a municipal landfill (RCRA
Subtitle D facility). If the SM anticipates that PPE and DE cannot be rendered RCRA nonhazardous after
decontamination and the total quantity of IDW generated exceeds 100 kg at an individual site, the decision tree
indicates (Figures 1,2) that the wastes should be drummed and disposed off-site at an appropriate facility by a
subcontractor, and the SM should start the subcontracting process before field activity begins. If the total quantity
of RCRA hazardous PPE and DE is less than 100 kg and this quantity represents the entire amount of IDW
generated during the SI, the small quantity waste generator exemption applies and the wastes can be disposed of
in a municipal landfill with state approval. However, EPA prefers to send even small quantines of RCRA hazardous
PPE and DE to RCRA hazardous waste facilities.

The decision tree points out that when the ground water is RCRA nonhazardous (the most common situation), the
water may be managed on-site (Figure 2) using one of a few simple techniques. If decontamination fluids are
RCRA nonhazardous, thev should be handled similarly. The decision tree indicates (Figure 3) that RCRA hazardous
organic decontarmnation fluids should be handled off-site.

Sections 4.5 and 4.6 of this guidance present the details of EPA-preferred approaches to IDW management.
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4.5 ON-SITE IDW HANDLING AND MANAGEMENT OPTIONS

If IDW are RCRA nonhazardous soil or water, they should be left on-site unless other circumstances, such as a state
ARAR or s high probability of senous community concemns, require off-site disposal. RCRA hazardous so1l also
may be left on-site within an AOC unit.  The SM must determine procedures for handling [IDW on-site and noufs
the site owner 1o the site access sgreement form that IDW such as soil culings and water will be left on-site. |f
the SM intends to leave . DW on-site, the was:e should not be containenzed and tested.

The on-site handling options available 10 the SM when IDW are RCRA nonhazardous are listed below.
@  For soil cuttings:

Spread around the well

Put back to the boring

Put into a pit within an AOC
Dispose of at the site’s operating TDU.

Ll adi e

®  For ground water:

1. Pour onto ground next to the well to allow filtration
2. Dispose of at the site’s TDU.

®  For decontamination fluids:

1. Pour onto ground (from containers) to allow infiltrstion
2. Dispose of at the site’s TDU.

®  For decontaminated PPE and DE:

1. Double bag and deposit in the site or EPA dumpster, or in any munucipal landfill
2. Dispose of at the site’s TDU.

1f IDW are considered RCRA ponhazardous due 10 lack of information oo the waste hazard, the wnspection team
should have an alternative plan for handling IDW if field conditions indicate that these wastes are bazardous. In
such a case, the munimum requirement 1s (0 have an sdequate number of contmuners avaulsble for collecting ground
water, decontamunation water, or 801l cutlings.

If IDW consist of RCRA hazardous soils that pose no immediste threat to human bealth and the environment. the
SM shouid plan on leaving it on-mte withun a delineated AOC umt. However, before deciding to ieave RCRA
hazardous soil on-site, the SM must consider the proxinuty of residents and workers 1o the surrounding srea  The
SM must always use best professional judgment to maxe such decisions. Plannur: for leaving RCRA hazardous
sotl on-site invol. es:

®  Delineating the AOC unit.

®  Determuniag pit locations close to the bonngs wathun the AOC unst for waste bunal.

¢  Covenng hazardous IDW 1n the pits wvith surficial soil.

®  Not containenzing and testing wastes designated to be left on-site.



Another alternative for handling RCRA hazardous soil 15 disposal in a TDU located on the same property as the
AOC under investigation. If the TDU is outside the AOC, it must comply with the off-site policy. If any orgamic
decon fluids are generated (which are RCRA hazardous wastes), thev should be disposed of off-site 1n compliance
with the off-site policy or in comphance with the conditionally exempt small quantity gencrator exemption. Small
quantities (1.¢.. no more than 100 kg/month) of organic decon fluids may be containenied off-site pnor to delivery
to a hazardous waste facility.

4.6 OFF-SITE DISPOSAL OF ID\Y AND MANAGEMENT OPTIONS

IDW should be disposed off-site in the following situations:

They are RCRA hazardous water.
They are RCRA hazardous s0il that may pose a substantial risk if left at the site.
They are RCRA hazardous PPE and DE.

If leaving them oa-site would create increased risks at the site.

RCRA nonhazardous wastes could be disposed of off-site st appropriate RCRA nonhazardous facilities that are in
comphiance with CERCLA section 121(d)3) and the off-site policy when it is necessary to comply with legally
enforceable requirements such as state ARARs that preciude onsite disposal. IDW designated for off-site disposal
must be properly containenized, tested, and stored before pick-up and disposal. Decontaminated PPE and DE should
be double-bagged if seat to an off-site dumpster or a municipal landfill.

Planning for off-site disposal should include the following EPA guidelines:

Incorporating a provision in the site access agreement form to inform the site owver that containerized
IDW may be temporarily stored on-site while awaiting pickup for off-site disgosal. The agreement

should aiso request the owner's cooperation.

Initisting the bidding process for IDW testing, pick-up, and disposal. If there are any subcontracting
nevds in plannung for off-site disposal, EPA should specify what means of disposal will be neoded (i.¢.
vanous types of treatmeat, landfilling, etc.). Since RCRA hazardous IDW must go to RCRA hazardous
waste disposal facilities that comply with the off-site policy, the SM should obtain a list of available
facilities from the RPO. Each EPA region mauntains a list of RCRA bazardous TSD facilities that meet
the conditions of the off-site policy. The recet addition of 25 new toxicity charactenstic constituents
to the hst of toxic chemicals subject to RCRA bazardous wasie regulations may result in fewer facilities
available to handle IDW in the future. The SM must also check the selected facility's compliance
before IDW pick-up. If IDW are RCRA nonhazardous, the SM must also check if the receiving RCRA
nonhazardous waste facility complies with the off-site policy.

Coordinating IDW generation with testing and pick-up. IDW samples should be coliected in accordance
with the "Test Methods for Evaluating Solid Waste® guidance manual (SW 846), and shipped for RCRA
tests (and other tests, if necessary) as early as possible duning the SI. ‘This approach shortens the
storage ume and reduces the number of site visits tc pick up waste. [DW peed not be anaivzed by 3
CLP laborstory. The SM should use the lsboratory services of the pickup and disposal subcontractor,
obtain an EPA [D number and manifest form for RCRA hazardous IDW, and a bill of ladung for RCRA

nonhazardous IDW.



————

®  Preparing sdequate sumbers and types of containers. Drums should be used for collecung small
amounts of IDW. Larger amounts of soil and water can be cootained in Baker tanks, poly tanks, snd
bins. PPE and DE should be double-bagged for disposal at a municipal landfill or collected in drums
for dispossl ot a hazardous waste facility.

®  Designating a storage aren (sither within the site’s sxisting storage facility, existing fenced srea, or
within s temporary fence constructed for the SI). No humens, children in particular, may have access
to the storage ares. If a temporury ston ge facility is 10 be constructed, its location and size must be
agreed upon with the site owner, and all construction materials should be delivered 10 the sile before
or oa the first day of the SI.

EPA expects that complying with this guidance will limit on-sile storage to, at most, the time required to complete
any testing (usually less than 6 weeks) required by subcoatractors in order 10 armange for transportation. In most
cases, this will not result in exceeding the regulatory 90 day storage time for quantities greater than 1,000 kg/month
regardiess of the quantity of IDW. In cases where the regulatory 90 day storage time for quantities grester than
1,000 kg/month is exceeded, the SM must initiats a subcontract bidding process to remove IDW wastes off-site and
a permit is not required.

All IDW shipped off-site, whether RCRA hazardous or not, must go to facilities that comply with the off-site policy,
and the SM must check that subcontractors operate in accordance with this policy.
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5.0 IMPLEMENTING THE IDW MANAGEMENT PLAN

The work plan describing the anticipsted spproach and procedures for ID\Y management should be clear, detailed,
and concise to allow the field team to follow without problems. The plan should also be flexibie snough 10 allow
slight modifications due (0 unexpected and unforeseen field coaditions. The SM should document implemeniation
of the work plan in the field log book and describe the appe wance of IDW as well as any modifications 0 the
original handling approach. The SM must also ensure that IDV "is handled in a fashion that does 0ot gencrate public
concerns.

5.1 ON-SITE IDW MANAGEMENT

If ground water or deconiamination fluids are to bs collected during the SI, adequate numh=r and types of
containers must be delivered to the site before the SI starts. The SM must check if the contasiners are clesn and
measure the pH of containerized waters even if these waters were originally detemined to be RCRA nonhazardous.
When the work plan calls for ground water 1 be poured onto the ground next to the well, then the SM must verify
the original determination (e.g., pH testirg) before allowing the water 10 infiltrate the ground.
If the SM, using best professional judgment, renders PPE and DE RCRA nonhazardous afier decontamination, the
materials are 10 be double-bagged and the SI team should take them to either the on-site or EPA warchouse
dumpster, or to a muaicipal landfll. The location of PPE and DE disposal should be described in the field log book.
If the work plan calls for on-site mansgement of RCRA hazardous s0il cuttings, & shallow pit should be made close
to the borings within s delineated AOC unit. IDW should thea be buried in this pit and covered with surficial soil.
The SM may decide to have more than one IDW burial pit within an AOC unit. The appearance of the generated
IDW, and the size and location of the pit, must be described in the field log book.
If the work plan ndicates that both RCRA hazardous and nonhazardous IDW are t0 be disposed in an operating
trestment and disposal unit located oo the same property as the IDW sources (but outside the AOC), then the SM
must verify that the uait complies with the requirements of the off-site policy st the time of disposal.
$.2 OFF-SITE DISPOSAL OF IDW
Off-site disposal of RCRA hazardous and noohszardous IDW involves the following common elements:

®  Coordinsting IDW handling.

®  [dentifying and verifying an acceptable disposal facility before the SI.

®  Finalizing the subcontract.

®  Coatainerizing IDW.

®  Labeling containers.

®  Stoning containers.

®  Sampling and testing of IDW.

®  Transporting IDW off-site.

. Preceding page blank



®  Disposing at a disposal facility.
¢ Documenting the process.

Coordination of IDW handling is important because it affects the schedule and costs of the SI. Most coordination
must be doae before field activity starts. Befors starting the field work, a subcnatractor sbould be selected 80 the
SM can coordinate field work and IDW generation with the subcontracior’s samg ling, testing, pick-up, and disposal
activities. Before containerizing IDW, the SM should check the coatainers 0 easure they are clean and do not
coantain any residues from past use. All filled containers should be dated and labeled as sither RCRA bazardous
or RCRA nonhazardous and stored in a safe manner in compliance with relevant regulations. The SM should also
obtain an EPA ID pumber for 8 RCRA hazardous waste from the RPO.

If a temporary storage facility must be coastructed, the SM should have all construction materials, such as chain-link
fencing, posts, and other noeded materials, delivered to a location agreed upon with the site owner before the SI.
The SM should ensure that the storage time is short and aever exceeds the regulutory 90 days for RCRA bazardous
waste even if the small quantity generator exemption applies.

The SM should check that the subcoatracior collects IDW analytical samples for the disposal facility "profile
analysis® using EPA-recommended methods described in "Tost Methods for Evaluating Solid Waste
Physical/Chemical Methods” - SW 846. One composite sample should be collected from each large container or
from a group of drums. Small samples of s0il cuttings or drilling mud should be taken from several locations and
depths of the handling containers, homogenized in a decontaminated bucket, and placed in sampling jars. Sampling
of PPE and DE should be avoided. The SM should also ensure that the chain-of-custody form for shipping IDW
samples is used. When the subcontractor’s analysis confirms that IDW is & RCRA restricted hazardous waste, the
SM should check that the subcontractor:

®  Treats the IDW to meet the treatmeat standards (if needed) before land disposal.
¢  Compiies with the LDR notification requirements of 40 CFR Part 268.

Containerized and tested RCRA bazardous IDW must be accompanied by s Hazardous Waste Manifest (and other
forms required by state laws) if bauled off-site. RCRA vonhazardous IDW should have a bill of lading if
transported off-site. The SM must obtain all required forms, fill them out clearly and completely, and bave the
forms signct by the RPO. The SM, if suthorized, mey sign the forms on bebalf of EPA. Before transporting IDW
to the selected xcility, the SM must ver'cy the facility's compliance with the off-site policy at the time of disposal.
If the facility's statu: has chanped sizce the award of the contract, (due to receiving citstions or fines), the SM is
respoasible for finding a replacement facility without delay. The SM must receive & copy of the IDW analytical
results and & coafirmation of disposal from the subcoatractor.



6.0 IDW HANDLING COSTS AND SUBCONTRACTING

Tms section presents and compares the costs of both on-site and off-site IDW msnagement with emphasis on the
costs of off-site disposal. The costs presented bere are for general reference.

The costs of off-site IDW disposal have been increasing for several years and this tread is ¢ xpectal to continue in
the future. Off-site IDW handiing invoives the use of a subcontractor to haul and dispose 1 DW in an appropriate
facility that complies with the off-site policy. Most wastes generated during the SI and designated for off-site
disposal are liquids, either RCRA hazardous or nonhazardous, which go to cither RCRA wastewater treatmeat plants
or POTWs. Solid IDW usually go to land disposal facilities.

On-site IDW handling, the EPA-preferred approach, involves the use of a variety of simple techniques for lesving
the IDW in existing waste areas. These techniques include pouring RCRA nonhazardous decoatamination fluids
and ground water onto the ground, and burying soil cuttings in a shallow pit in the investigation area.

6.1 ON-SITE IDW MANAGEMENT

On-site IDW handling genenlly incurs no costs and does not delay the SI. Drums may be needed for collecting
water. However, these drums will be recovered and reused on other Sls, so the cost of purchasing drums,
distributed over several Sls, is negligible. The cost of digging shallow pits can be covered under the drilling
subcontract. Spreading soil cuttings around the boring, or pouring ground water onto the ground, incurs no costs.

6.2 OFF-SITE DISPOSAL OF IDW

Handling IDW off-site involves hiring a subcontractor to provide transportation, testing, and disposal services. This
approsch allows the waste generator to select the most technically advanced and economically suitable disposal
facility that complies with regulations. However, off-sitc management has several disadvantages including: (1)
increasing costs of the services; (2) loss of coatrol over the fate of IDW while still being liable for the waste; (3)
potential for accideatal spills during transportation; (4) difficulty in finding & suitable disposal facility; and (5) the
reluctance of states 10 accept out-of-state wastes for disposal.

The cosis of off-site IDW handling coasist of the following elements: (1) containerization; (2) testing; (3)
transportation; and (4} disposal. The costs of containers (usually 55-galion drums) used to collect waste is about
$50/drum. These containers may be purchased by either EPA or the subcontractor. The cost of coutainers
purchased by subcontractors is usually higher, therefore, the SM may decide to purchase all necessary containers.

The cost of the “profile snalysis,” performed by the subcontractor to verify the waste hazard prior to transport is
between $40 and $300/sample. The total cost of the analysis depends on the number of samples and the parameters
analyzed. The cost of transportation varies depending oa fuctors such as the distance betweea the site and the
disposal facility, the bumber of drums (the price per drum is lower whes more drums are transported), and whether
the pickup service is set for an individua! generator or for several waste generators which is less expeasive. In
1990, the estimated price range for waste transportation (regardiess of whether IDW are bazardous) was between
$35 10 $600/drum. ‘
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The costs of disposal depend on the waste hazard, matrix, and amount. The ranges of costs per drum are presented
below:

®  RCRA wnoahazardous liguid: $12.50 - 345/drum
®  RCRA hazardous liquid: $155 - 550/drum
®  RCRA nonhazardous solid: $66 - 135/drum

©  RCRA hazardous solid: $145 - 615/drum

Additional costs of handling IDW off-site include:
® 'Storage.
¢  Field trips (to assist in waste sampling and pickup).
¢  Procurement expenses.

If IDW on-site storage is not available before pickup, a chain-link fence can be built at an average cost of $600
($300 for the materials and $300 for labor). The cost of procurement is estimated at about $300 per site. The cost
of the field trips depends on the coordination of waste generation, testing, and pickup.

The site manager must select a subcontractor before field work is compieted, so the subcontractor can collect IDW
samples for the "profile analysis” while the SM is still on-site. This approach requires only one more field trip to
assist in the waste pickup. If two additional trips are needed (ope for collecting IDW samples and one for IDW
pickup), the costs of IDW disposal increase significantly. For example, if there are two drums to dispose of, the
transportation, testing, and disposal cost is $700, and one field trip costs $500, the total cost of IDW handling is
$1,200. An additional field trip would result in & total cost of $1,700, a 42 percent increase.

. The approximate cost ranges of managing one drum of IDW off-site, depending on the waste hazard, are presented
below: ;

STORAGE
WASTE CONTAINER TEST TRANSPORTATION | DISPOSAL PROCUREMENT TOTAL"
(4] @) +)) ® AND FIELD TRIPS ®
®
RCRA Hazardous 50 20-150 35600 145615 233 $00-1650
Solid
RCRA Non- S0 20-150 35600 66-135 233 400-1200
Hazardous Solid
RCRA Hazardous 50 20-150 35600 155-550 233 500-1600
Liquid
RCRA Non- 50 20-50 35-600 12.50-345 233 350-1400
Hazardous Liquid 1
S

" Based on the following assumptions: (1) 6 drums/site, (2) | sample/2 drums and, (3) only one field trip required
for waste pickup at a cost of $500/6 drums ($83/drum).
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The role of the SM in coordinating field activities, the subcontracting process, and IDW management is crucial to
reducing the costs of IDW management. Disposing IDW off-site always results in high costs regardiess of the waste
hazard because there is no significant difference between the costs of disposal of bazardous and nonbazardous
wastes. The SM should apply the most efficient management techniques to lower the costs of IDW handling
whenever possible, and .shen such practices do not threaten human health and the environment.

6.3 SUBCONTRACTING

To implement subcontracting services for off-site disposal of IDW, the SM should refer 10 Federal guidelines.
These guidelines are available from the Federal Aquisition Regulations (FAR). Federal Superfund coatractors
genenally follow these guidelines.

Names of these subcontractors are available from either a local telephone directory, a state environmeatal agency
list (in some states), or from the Hazardous Materials Control Directory (published annually by the Hazardous
Materials Control Research Institute. Waste management facilities of all prospective bidders must be in compliance
with the off-site policy during the bidding process and when the IDW are transported and disposed of. The SM
and EPA are responsible for verifying the subcontractor’s facility compliance with the policy. If the selected
facility's status changes before the date of transport and disposal, the subcontract shouid be immediately awarded
to the next lowest bidder if this bidder is able to meet the regulstory storage time himits.

kX ]



10.

11.

REFERENCES
40 CFR Part 300, National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule, 55 FR 8666-
8865, March 8, 1990 (sec Appendix A - Relevant Parts of the NCP).
40 CFR Parts 240-280, Solid Waste Regulations, 1988.
40 CFR Part 300.440, Amendment to the National Oil and Hazardous Substances Pollution Contingency Plan;
Procedures for Planning and Implementing Off-Site Response Actions; Proposed Rule, 53 FR 482]18-48234,
November 29, 1988. ,
OSWER Directive 9834.11, November 13, 1987 - “EPA Off-yite Policy.”
OSWER Directive 9347.3-05 FS, July 1989 - Superfund LDR Guide #5 (see Appendix B).
40 CFR 761.60 - 761.79 - TSCA Regulations, 1988.

OSWER Directive 9330.2-4, April 15, 1986 - "Discharge of Wastewater from CERCLA Sites into POTWs®
(see Appeadix C).

"CERCLA Site Discharges to POTWs" - Guidance Manual (EPA/540/G-90/00S, August 1990).
40 CFR 403.5 CWA Regulations, 1988,

"CERCLA Compliance with Other Laws Manual® (Part [ - EPA/540/G-89/006, Part II - EPA/540/G-89/009,
1989).

40 CFR Part 261 et al., Hazardous Waste Management System; Identification and Listing of Hazardous Waste;
Toxicity Characteristics Revisions; Final Rule 1990 (see Appeadia D - TCLP Constituents Talle).

Preceding page blank 35



APPENDIX A

RELEVANT PARTS OF THE NCP
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30 Federal Register / Vol. 55, No. 46 / Thursday. March 8, 1990 / Rules and Regulations

300.420{c){5) describes the information
contained in a lead-agency report
following completion of & remedial site
investigation, including documentstion
as well as sampling data and potential
risks to humans and the environment.

Response to comments: A commenter
asked that the NCP state that
reasonable efforts will be made during
the site investigation phase to identify
:PRPs and provide them copies of the
preliminary assessment/site
investigation (PA/SI) report and an
opportunity to comment.

The removal and remedial processss
as currently outlined in the NCP provide
PRPs with a reasonable opportunity to
review and comment on lead agency
actions at e site when the proposed plan
is made available. Before this time,
documents placed in the administrative
record, including the PA/SL, are
svailable for public inspection. In
addition. PRPs that are interested in
more extensive involvement in the
investigstion process may agree io
undertake removal or remedial actions
through a settiement agreement with
FPA. They may be granted substantially
more site involvement than non-settling
PRPs

Extending the formal review and
comment period to PRPs as far back in
the removal and remedial process as the
PA/SI stage would unnecessarily slow
down preliminary fact-gathering at a
site. In cases where removal actions are
considered emergency or time-critical,
such review and comment time would
unjustifiably delay response to a
dangerous situation. Also, in moat cases.
the PRP search has not been completed
or even started in a comprehensive
manner at the time of the PA/SI.
Accordingly, specifying formal
procedures for PRP involvement at that
time is not practical.

Final rule: EPA is promulgating
$§ 300.410(c)({2) and 300.420{c)(S) as
proposed. ‘

Name: Section 300.410(g}. Notification
of natural resource trustes.

Final rule: Section 300.410(g) is
revised as follows (see preambie
discussion on § 300.815):

If natural resources are or may be injured
by the release. the OSC or lead agency shall
ensure that state and federe! wustiees of the
affected natural resources ere promptly
notified in order that the trustees may initiste
sppropnate actions, including those
identified in subpart G of this part. The OSC
or lead agency shall sewk to coordinate

4 ments. evalusti
investigations. and planning with such stste
and federal trustees.

Name: Sections 300.415{b)(4) and
300.420(c){4). Sampling and analysis
plans.

Proposed rule: Proposed § 300.415 did
not describe sampling requirements.
Proposed § 300.420{c)(4) described the
procedures necessary for preparing &
site-specific sampling plan fora
remedial site inspection.

Response to comments: One
commenter stated that EPA should
revise § 300.420(c)(4) to specify review
of the sampling pian to ensure that
appropriate sampling and quality
control procedures are followed. In
response, EPA is revising the description
of the site-specific sampling plan in
proposed § 300.420{c)(4) to conform with
the purpose of the quality assurance

" project plan (QAPP) defined in § 300.5

and the QAPP and sampling and
analysis plan described in

$ 300.430(b)(8). which states that such
plans will be spproved by EPA. This
change emphasizes the similarity of
these activities in the site evaluation
and remedial investigation parts of the
program. In addition, EPA believes that,
when samples will be taken. it is
appropriate to describe sampling
requirements for non-time-critical
removal actions to snsure that dats of
sufficient quality and quantity will be
collected for this type of action.

EPA also notes that portions of the
QAPP may incorporate by reference
non-site-specific standardized portions
of already-approved QAPPs. especially
those portions addressing policy and
organization, or-describing genersl
functional activities to bes conducted at a
site to ensurs adequate dats. This
eliminates the necessity to reproduce
non-site-specific quality assurance
procedures for every site. .

Final rule: Proposed §§ 300.415(b){4)
and 300.420(c)(4) are revised as follows:

1. In § 300.415(b})(4). a requirement has
been added for developing s sampling
and analysis plan, when samples will be
taken.

2. Section 300.420{c)(4) is revised to
better describe the required contents of
the sampling and analysis plan.

Section 300.415. Removal Action.

Nome: Section 300.415{b){5){ii).
Removal action statutory exemption.

Proposed rule: CERCLA section
104(c){1}{Cj provides & new exemption
to the statutory limita on Fund-financed
removal actions of $2 million and 12
months. This exemption, stated in the
NCP in § 300.415(b}(5)(ii). is applicable
when continued responss is otherwise
appropriste and consistent with the
remedial action 10 be taken. EPA
expects to use the exemption primarily
for proposed and final NPL sites, and
only rarely for non-NPL sites (see 33 FR
514009).
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Response to comments: One
commenter supported EPA’s proposal to
allcw waiver of the limits on Fund-
financed removal payments if such an
exemption is consistent with remedial
actions.

One commenter stated that the
decision to engage in » removal action
should be based on site conditions and
their impact on health and the
environment, not cost or time; that once
EPA concludes that a removal action is
appropriate. the various alternatives
should be analyzed at both likely NPL
and non-NPL sites equally. The
commaenter feit that EPA should use the
consistency exemption more liberally
where time. rather than money, was the
complicating factor.

In response. Congress has made the
determination that cost and time are
relevant factors in deciding how
extensive s Fund-financed removal
action may be; thus, contrary to the
commenter's remark, EPA will continue
to consider such factors. Further,
Congress did not differentiate betwesn
time and dollar limits in setting the
exsmptions: EPA notes that oxceeding
the time limit will often also increass the
cost of a removal action, even though it
does not necessarily raise the cost to
over §2 million. Thus, EPA does not
believe it should set different criteria for
their use.

The new exemption from the time and
dollar limits applies to any Fund-
financed removal and thus encompasses
state-lead as well as EPA-lead
responses. Actions where EPA has the
lead. but is to be reimbursed by private
parties or other federal agencies. are
still subject to the statutory limits and
provigions for exemption.

Becsuse the exemption requires
consistency with the remedial action to
be taken. its use is well suitad to
proposed or final NPL sites where -
remedial action is likely to be taken. It
may also be appropriate to use this
exemption at some non-NPL sites where
justified on a case-by-case basis.

Final rule: EPA is promulgating the
rule as proposed.

Name: Section 300.415(i). Removal
action compliance with other laws.

Existing rule: The current NCP in
§ 300.65(f) requires that Fund-financed
removal actions and removal actions
pursuant to CERCLA section 108 attain
or exceed, to the greatest axtent
practicable considering the exigencies of
the circumstances. applicable or
relevant end appropnate federal public
health and environmental requirements.
Other federal critena. advisonies. and
guidance and state standards are to be

P
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considered, as appropriate, in
formulating a removal action.
Proposed rule: Proposed { 300.415(j}
(renumbered as 300.415(i) in the final
rule) required that removal actions
attain, to the extent practicable
considering the exigencies of the
situation, all state as well as federal
applicable or relevant and appropriate
1:quirements (ARARs).* Other federal
+nd state criteria. advisories, and
g uidance shall. as appropriste, be

- considered in formulating the removal

action. The prv- sed revisions also note
that statutory waivers from attaining
ARARs may be used for removal
actions. In addition, the preamble to the
proposed revisions provided guidance
clarifying three factors to he considered
in determining the “practicability” of
complying with ARARs: The exigencies
of the situstion, the scope of the removal
action to be taken, and the effect of
ARAR attainment on the removal
stututory limits for duration and cost {53
FR 51410-11).

Response to comments: Saveral
commentars supported the proposed
revision to the NCP requiring that both
federal and state ARARs be complied
with when conducting removal actions.
One commenter asked what
documentation is required to show that
ARAR3s have been identified and
requested that EPA develop guidance
providing hypothetical conditions
describing the extent to which ARAR
analysis should be performed. Another
commenter stated that non-Fund-
financed removal actions conducted at

- federal facilities also should be required

to comply with ARARs.

In opposition to the proposal. a
number of commenters pointed out that
Congress did not intend that removal
actions be required to comply with
ARARs. The commenters suggested that,
based on the legislative history,
Congress intended that only remedial
actions be subject to compliance with
ARARs. According to one commentsr,
the legislative history states that ARARs
do not apply during removal actions
because removal aclions are short-term,
relatively low-cost activities of great
urgency that should be free of the delays
that may arise if it is necessary to
identify and attain ARARs.

Other commenters suggested that
attainment of ARARs should rot be
required during removal actions because
removal actions are not intended to
completely clean up a site, but rather to
quickly eliminste or control an

* Note thet proposed § 300.415{¢) has been
delated (see preambie section above on “Listing
sites tn CERCLIS." and the remainung sections in
§ 300.413 have been renumbered.

immediate threat. The commenters
argued that compliance with ARARs is
based on what remains on site after an
entire ramedy is completed. not after a
particular problem is controlled. In
addition. several commenters argued
that the main purpose of the removal
program is quick mitigation of threats,
and that requiring ARARSs to be
complied with during removal actions
undermines this purpose by slowing
down the cleanup process. The
commenters suggested that such
procedural delays as identification of
ARARs will hinder the removal
program’s ability to respond to
emergencies swiftly.

Several additional commenters
suggested that requiring attainment of
ARARs discourages PRPs from
undertaking removal actions. Fund-
financed removals can use the statutory
limits to limit attsinment of ARARs:
those limits do not apply to PRP actions.

One commenter opposed the provision
that requires OSCs to justify why they
are not attaining ARARs during &
specific removal action. The commenter
argued that the prospect of an OSC
being required to justify why he or she is
not attaining all ARARs is inconsistent
with removal program objectives.

Other commenters believed that the
current policy concerning compliance
with ARARs during removal actions
should be replaced with a more
discretionary policy. They suggested
that OSCs should only be required to
comply with ARARs that are most
crucial to the proper stabilization of the
site and protection of public health and
the environment.

In response. EPA has carefully
reviewed this issue in light of the public
comments, and believes s number of

- clarifying points need to be made. First,

as a threshold matter, EPA agrees that
Congress did not. in the 1968
amendments to CERCLA, "require” EPA
to meet ARARs during removal actions.
However. it has been EPA's policy since
1985, established in the NCP, to attain
ARARs during removais to the extent
practicable. considering the exigencies
of the situation. EPA believes that this is
stili & sound policy. Reference to
requirements under other laws (i.e.,
ARARs) help to guide EPA in
determining the sppropriate manner in
which to take s removal action at many
sites.

If. for example. a component of the
removal action is to discharge treated
waste 10 a nearby river or stream,
effluent limitations based on federal or
state water quality criteria will be useful
in determining the extent of such
treatment. Today's policy is consistent
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with section 105 of CERCLA which
directs that the NCP include methods
and criteria for determ:ning the
appropriate extent of removals. Thus.
EPA is maintaining the policy described
in thr preamble to the proposed NCP.
although EPA has modified the factors
to be considered in determining
practicability.

A number of other comments
questioned the extent to which removals
should attempt to attain ARARs. In
responding to such comments, it is
important to note that the policy that
removals comply with ARARS to the
extent practicable is defined in large
part by the purpose of removal actions.

‘The purpose of removal actions
gererally is to respond to s release or
threat of release of hazardous
substances. pollutants, or contaminants
s0 as to prevent, minimize, or mitigate
harm to human health and the
environment. Although all removals
must be protective of humnan hes!th and
the environment within their defined
objectives. removals are distinct from
remedial actions in that they may
mitigate or stabilize the threat rather
than comprehensively address sll
threats at a site. Consequently. removal
actions cannot be expected to attsin all
ARARs. Remedial actions. in contrast,
must comply with all ARARs (or invoke
a waiver). Indeed, the imposition by
Congress of limits on the amount of time
and Fund money that may be spent

" conducting a removal action often

precludes comprehensive remedies by
removal actions slone. Removal
authority is mainly used to respond to
emergency and time-critical situations
where long deliberation prior to
response is not feasible. All of these
factors—limits on funding. planning
time. and duration. as wel as the more
narrow purpose of removal actions-—
combine to circumscribe the
practicability of compliance with
ARARs during individual removal
actions. Indeed, the vast majority of
removals involve activities where
consideration of ARARs is not even
necessary. ¢.g.. off-site disposal,
provision of alternate water supply. and
construction of fences, dikes and
trenches.

Further, it should be noted that
requirements are ARARs only when
they pertain to the specific action being
conducted. If. for example. 8 site has
lesking drums, widespread soil
contamins‘ion. and significant ground-
water contamination, the removai action
at the site might only involve actions
necessary to reduce the near-term
threats, such as direct contact and
further deterioration of the ground
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water; thus, the removal action might be
limited 10 removal of the drums and
surface debris and excavation of highly
contaminsted soil. Requirements
pertaining to the cleanup of ground-
water contamination would not be
ARARs for that action because the
removal action is not intended to
address ground water: rather,

requirems ats partaining to the drums,
surface d¢ bris, or contaminated soil may
be ARAR: for the specific removal
action. Once the lead agency makes the
determination that the requirements are
ARARs for a removal, then it must
determine whether compliance is
practiceble.

It will generally be practicable for
removal actions to comply with ARARs
that are consistent with the goals and
focus of the removal. However, as
stated above, removals are intended to
be responses to nesr-term threats, with
the ability to respond quickly when
necessary: thus, ARARs that would
delay rapid response wken it is
necsssary, or cause the r~sponse to
exceed removal goals. may be
determined to be impracticable. Of
course. even where compliance with
specific ARARs is not deemed
practicable, the lead agency for a
removal must use its best judgment to
ensure that the action teken is
protective of human health and the
environment within the defined
objectives of the remova! action.

In order to better explain how g lead
agency can determine when compliance
with an ARAR is practicable, the
preambie to the proposed NCP included
three factors for consideration:.
Exigencies of the situstion, scope of the
removal action and the statutory limits
{53 FR 51410-11). Upon consideration of
comments, EPA has decided to
enumerate in the rule only two of those
three factors ss important for
determining practicability: Urgency
(simply renaming exigenciss) of the
situation. and scope of the removal
action. EPA believes that statutory
limits. because they relate to the
authority to conduct removal actions,
are easier to consider within, rather
than spart from, the factor of scope of
the removal action when determining
whether complisnce with an ARAR is
practicable.

The factor of urgency of the situation
relstes 1o the need for a prompt
resporise. In many cases. sppropriate
response activities must be identified
and impiemented quickly in order to
ensure the protection of human health
and the snvironment. For example. if
leaking drums pose a danger of fire or
explosion in a residential area, the

drums must be addressed immediately.
and it will generally be impracticat.le to
identify and comply with all potential
ARARs.

The second factor. the scope of the
removal action relates to the special
nature of removals in that they may be
used to minimize and mitigate potential
harm rether than totally eliminate it.
Removals are further limited in the
amount of time and Fund money that
may be expended at any particular site
in the absence of a statutory exemption.
Again. using the example sbove. even
though standards requiring clesnup of
the lower level soil contamination
would be an ARAR to that medium, they
would be outside the scope of the
removal action when such cleanup is not
necessary for the stabilization of the
site, or when it would cause an
exceedance of the statutory limits and
no exemption applied. Hence. such soil
standards. while ARARs. would not be
practicable to attain considering the
cxgncin of the situation. Of course,
such standards may be ARARs for any
remedial action that is subsequently
taken at the site.

EPA disagrees with the comment that
requiring PRPs to comply with ARARs
to the extent practicable discourages
PRPs from conducting removals because
the ststutory limits do not apply to non-
Fund-financed actions. Although the
limits apply by law to Fund-financed
ections only, EPA has the discretion
under CERCLA section 104{c){1) to take
removal sctions that exceed those
limits, in emergency situations or where
the action is otherwise appropriate and
consistent with the remedial action that
may be taken at the site. EPA will select
the appropriate remedy. even where an
extensive removal action is warranted.
regardiess of whether the site is Fund-
lead or PRP-based. The only difference
is that if the site is Fund-lead. an
exemption must first be invoked in order
10 proceed with the action. Thus, the
time and dollar limitations generally will
not result in PRPs performing a more
extensive removal than EPA itself would
conduct. That is, EPA's selection of a
removal action, including what ARARs
will be sttained. will not be based on
who will be conducting the removal.

Finally. as stuted in the preamble to
the proposed NCP (53 FR 51411}, even if
sttzinment of an ARAR is practicable
under the factors described above. the
lead agency may also consider whether
one of the ststutory waivers from
compliance with ARARs is available for
& removal action. EPA is developing
guidance on the process of complying
with ARARs during removal sctions.
EPA generally will only require

5y _

documentation of ARARs for which
compliance is determined to be
practicable. in order not to burden OSCs
with substantial paperwork
frequirements.

Final rule: Proposed § 300.415(j)
(renumbered as final § 300.415(i)) 10
revised as follows:

1. The following has been added to
identify factors that are appropriate for
consideration in determining the
practicability of complying with ARARs:

In determining whether compliance with
ARARs is practicable. the lead agency may
consider appropriate factors. inciuding the
following:

{1) The urgency of the situation: and

(2} The scope of the removal action 10 be
conducted. .

2. The reference to advisories. criterie
or guidence has been modified (see
preamble section below on TBCs).

3. The description of ARARs has been
reworded (see preamble section below
on the definition of “applicable.”}

Name: Sections 300.5. 300.415(g) and
(h). 300.500(a). 300.505 and 300.525(a).
State invoilvement in removal actions.

Existing ruie: Sections 300.81 and
300.62 of the current NCP encourage
states to undertake actions authorized
under subpart F. Such actions include
removal and remedial actions pursuant
to CERCLA section 10¢{a)(1). The
regulstion notes further that CERCLA
section 104(d)(1) suthorizes the federsl

* government to enter into contracts or

cooperative agreements with the state to
take Fund-financed response actions
authorized under CERCLA. when the
federal government determines that the
state has the capability to undertake
such actions.

Proposed rule: Proposed § 300.415(h)
and (i) {renumbered as finsl § 300.415(g)
and {h)) and § 300.525(a) would codify
EPA's existing policy of entering into
cooperative agreements with states to
undertake Fund-financed removal
sctions, provided that states foliow all
the provisions of the NCP removal
suthorities. The preamble to the
proposed rule suggested that non-time-
eritical actions are the most likely
candidates {or s'ate-lead removals (53
FR 51410). Proposed § 300.510(b)
provided further that facilities operated
by a state or political subdivision
require & minimum cost share of 50
percent of the total response costs if a
remedial action is taken. Section 300.508
describes what EPA and s state may
agree to in 8 Superfund Memorandum of
Agreemen’ (SMOA | regarding the neture
and extent of interaction on EPA-lead
and state-lead response. The preamble
clarified thal. where practicable. 2
SMOA may include general provisions
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responses and responses conducted by
PRPs (smergency and time-critical
removals are not covered by this policy).
“This notification should specify the type
and quantity of waste involved, the
name and location of the receiving
facility and the expected schedule for
the transfer of the CERCLA wasts. Such
notification will enable the recipient
state to obtain from its sermitied
facilities any other info: mation it may
need in order to suppor the cut-of-state
sction. Although this notification is
neither mandated by CERCLA nor
required by this regulation, EPA
believes that adherencs to this
procedure will help to ensure that these
waste transfers occur in e safe and
expedient manner. The policy is
explained in more detail in OSWER
Directive No. §330.2-07 ({September 14,
1988).

Because CERCLA actions may be
carried out under a number of \
mechanisms and by a number of parties
(e.5.. leed state agencies, other federal
agencies. PRPs). EPA plans to issue
sdditional guidance or regulations, if
sppropriate. to implement this
notification policy.

Final rule: There is no rule language
on this issue.

Applicable or Relevant and Appropriate
Requirements

Introduction. The November 20, 1988
revisions to the NCP required that, for
all remedial actions, the selected
remedy must attain or exceed the
federa! applicable or relevant and
appropriate requirements {ARARs) in
environmental and public hea!th laws. It
also required removal actions to attain
ARARsS to the greatest extent
practicable. considering the exigencies
of the circumstances. The preamble to
the 1985 revisions to the NCP stated that
ARARs could be determined only on s
site-by-site basis. and it included from
EPA's October'2. 1985 Compliancs
Policy a list of potentially applicable or
relevant and appropriate requirements.
The preamble also provided a list of
federal non-promuigated criteria.
sdvisories and guidance. and state
standards “tc be considered.” called
TBCas. EPA also provided five limited
circumstances in which ARARs could be
waived.

On October 17, 1988, CERCLA was
reauthorized with additional new
requirements. Section 121 of CERCLA
requires that, for any hazardous
substance that will remain on-site,
remedial actions must attain
requirements under federal
environmental or state environmental or
facility siting laws that are spplicable or

relevant and appropriate under the
circumstances of the release or )
threatened release at the completion of
the remedial action. The statute also
retained most of the waivers. with a few
acditions.

Although section 121(d){2) basically
codified EPA’s 1985 policy regarding
compliance with other laws. the section
also requires that state standards are
also potentisl ARARs for CERCLA
remedial actions when they are
promuligated. more stringent than
federa! standards. and identified by the
state in a timely manner.

Furthermore. the CERCLA
amendments nrovide that federal water
Quaiiiy criierie established under the
Clean Water Act (CWA) and maximum
contaminant level goals {(MCLGs)
established under the Safe Drinking
Water Act, must be attained when they
are relevant and appropriate under the
circumstances of the release.

Today's revision to the NCP continues
the basic concept of compliance with
ARARs for any remedy selected (uniess
& waiver is justified). ARARs will be
determined based upon an analysis of
which requirements are applicable or
relevant and appropriate to the
distinctive set of circumstances and
actions contemplated at a specific aite.
Unlike the 1883 revisions to the NCP,
where altemnatives were developed
based on their relative attainment of
ARARs. in today's rule recognition is
given 10 the fact that ARARs may differ
depending on the specific actions and
objectives of each alternative being
considered (for more discussion of this
point, see preamble of proposal at 53 FR
$1438, section 9).

In today’s rule. EPA retains its policy
established in the 1985 NCP o! requiring
stteinment of ARARs during the
implementation of the remedial action
{where an ARAR is pertinent to the
action itself). as well as at the
completion of the action. and when
carrying out removal actions “to the
extent practicable considering the
exigencies of the situation.”

For ease of identification, EPA divides
ARAR:s into three categories: chemical-
specific. location-specific, and action-
specific. depending on whether the
requirement is triggered by the presence
or emission of a chemical. by &
wvulnersble or protected location, or by &
particular action. (More discussion of
these types can be found in the
preamble of the proposal at 53 FR 51437,
section 8). .

Rsaponse to comments: EPA received

a fev’ comments on general ARARs
policies. One commenter argued that the
remedial action should not necessarily

M

have to attain the most stringent
applicable or relevant and appropniate
requirement if a less stringent
requirement provides adequate
protection of human health and the
environment.

EPA disagrees. CERCLA requires thst
remedial actions comply with all
requirements that are applicable or
relevant and appropriate. Therefore. 8
remedial action has to comply with the
most stringent requirement that 1s ARAR
to ensure that all ARARs are attsined.
In addition. CERCLA requires that the
remedies selected be protective of
human health and the environment and
attain ARARs. A requirement does not
have to be determined to be necessary
to be protective in order to be an ARAR.
Conversely. the degree of stringency of a
requirement is not relevant to the

- determination of whether it is an ARAR

at a site and must be attained (except
for state ARARs).

Another commenter asked for
confirmation that variance or exemption
provisions in a regulation can be
potentisl ARARs us well as the basic
standards. EPA agrees that meeting the
conditions and requirements associated
with s variance or exemption provision
can be a means of compliance with an
ARAR. For example. EPA expects that
CERCLA sites will frequently be
complying with the terms of the
treatability variance under the RCRA
land disposal restrictions (LDR) for soil
and debris when LDR is an ARAR.

Limitations in e regulation. such as the
quantity limitations that define small
quantity generators under RCRA and
affect what requirements & generator
must comply with, will also affect what
requirements are applicable ata
CERCLA site. However, it is possible
that a requirement could be relevant and
appropriate even though the rc1uirement
is not applicable because of a lim.:ation
in the regulation.

Indian tribe commenters contend.d
that ARARs should not be definag ag
promulgsted laws, regulations. or
requirements because some .ndian tribe
laws, which could apply to s Superfund
cleanup. may not be promuigated in the
same fashion as stete or federal laws.
CERCLA section 1286 directs EPA to
efford indian tribes substantially the
same treatment as states for certain
specified subsections of CERCLA
sections 103, 104 and 105; EPA believes.
as a matte; of policy. that it is similarly
appropriate to treat Indian tribes as
states for the purpose of identifying
ARARs under section 121(d){2). EPA
realizes that tribel methods for
promulgating laws may vary. so any
evaluation of tribal ARARs will have to



be made on a case-by-case basis. Tribal
requirements. however, are still subject

to the same aligibility criteria as states,

as described in § 300.400(g)(4).

Another commenter disagreed with
EPA’s position that environmental laws
do not apply to a CERCLA response
action unless incorporated by CERCLA
saction 121(d). This commenter argued
that EPA has confused the ARARs
concept with one of preemption of state
hw mmn- GA.I nninkﬂnh-d a

Wl

!u amw TEWRIIe .

process, in CLA sections 121(d)(2)
‘and (d)(4). for how federal and state
environmental laws should apply to on-
site CERCLA remedial actions, i.e.. the
ARARSs process. Based on these
provisions, CERCLA remedies will
incorporate (or waive) state standards,
as appropriate under CERCLA. Thus,
sithough other environmental laws do
not independently apply to CERCLA
response actions, the substantive
requirements of such laws will be
applied 10 such actions, consisten! with
section 121(d) and NCP § 300.400(g}.
EPA's interpretation that CERCLA
response actions are required to meet
state (and other federal) environmental
law standards only to the limited degree
set out in CERCLA is also necessary to
comply with the specisl mandates in
CERCLA to respond quickly to
emergencies. and to perform Fund-
balancing. The position that on-site
CERCLA response actions are not
independently subject to other federal or
state environmental laws is a long-
standing one, based on a theory of
implied repeal or pre-emption. See, ¢.g..
50 FR 47912, 47917-18 (Nov. 20, 1985}: 50
FR $862. 5885 (Feb. 12, 1985); “CERCLA
Compliance With Other Environmental
Laws” Opinion Memorandum. Francis .
Blake, General Counsel. to Lee M.
Thomas. Administrator. Nov. 22, 1988.
Following sre summaries of maior
comments and EPA’s responses .n
specific sections of the ARARs policy.

Name: Sections 300.5 and
300.400(g){1}. De‘inition of “applicable.”

Proposed rule: “Applicable
requirements” means those cleanup
standards, standards of control, or other
substantive environmenta{ protection
requirements, criteria. or limitations
promulgsted under federal or state law
that specifically address a hazardous
substance, pollutant. contaminant,
.remedial action, location. or other
circumstance at a CERCLA site. The
preambile to the proposad rule pointed
out that there is genersally little
discretion in determining whaether the
circumstances at a site match those
specified in a requirement (33 FR 51435-
37).

y SN
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Response to0 com.d :hn ?.no
commenter suggest at language
used in § 300.400(g)(4) of the proposed
NCP which provides that “only thoss
state standards that are promuigated
and more stringent than federai
requirements may be applicable or
relevant and approprists” be added 10
the definition of ARARs found in
§ 300.5.

In response, EPA notes that the
definition it propsed already includes
the condition that standarda, whether
federal or state, must be promuigated in
order to be potential ARARs. EPA
sccepts this comment on stringency and
has revised both §§ 300.5 and 300.400(g)
to specify that in order to be considered
ARARs. state requirements must be
more stringent than federal
requirements. EPA notes that. in general,
state regulations under federally
authorized progrems are considered
feders! requirements.

A commenter supportad the
discussion of ARARs in the preamble to
the proposed NCP. but remarked that
the definitions of ARARSs do not
adequately reflect many of the -
important aspects mentioned in the
preamble. EPA believes that the
definitions stated in the rule are
sufficiently comprebensive and that the
information contained in the
to the proposad and final rules will help
the public in appl the definitions.

One commenter why EPA had
deleted rule language that applicable

requiremasnts are those requirements
that would be Jegally applicable if the
response action were not
pursuant to CERCLA. in working with
this definition, EPA found the previous
definition confusing becauss it was
stated in the conditional. i.e.,
requirements that would apply if the
action were not under CERCLA. EPA
revised the definition to explain more
specifically what it means by spplicable
requiremaents to avoid any confusion.
However, the 1985 wording is still s
correct statement of the spplicability
concapt. EPA is modifying the definition,
however, to make it clear that the
standards. etc. do not have to be

Finol rule: The proposed definition of

“applicable” in §§ 3008 and

300.400(g)(1) are revised as follows:
1. Congistent with the in

CERCIA section 121(d)2).
description of federal and state laws in
§ 300.8 is revised to read:
“* * * pequirements, criteria or
limitations promulgated under federal
environmental ot state environmental or
focility siting low * * * *™
[Comparable changes are made in

g+

§§ 300.415(i). 300.430(e){2){i)(A).
300.430(¢)(9)(iii)}(B) and
300.430(f)(1)(ii)(C).]

2. The following sentence is added to
§ 300.5: “Only those state standards that
are identified by a state in a timely
manner and that are more stringent than
federsl requirements may be
applicable.”

3.In §§ 300.5 and 300.400(g)(1). the
word “found" is added before “at a
CERCLA site.”

Name: Sections 300.5 and
300.400(g)(2). Definition of “relevant and

cmwmo nqutnmnu" means those
up stancards, standards of control
and other substantive environmental

tection requirements. criteria, or

tations promuigated under federal oc
state law that, while not “applicable™ 10
& hazardous substance. pollutant,
contaminant, remedial action, location.
or circumstance at s CERCLA site.
address problems or situations
sufficiently similar to thosc encountered
at the CERCLA site that their use is well
suited to the particular site.

Section 300.400{g)(2) identified criteria
that must be considered.
pertinent, to determine whether &
requirement addresses problems or
situstions that are sufficiently similer to
the circumstances of the release or
remedial action that it is relevent and
appropriste. The preamble to the
proposed rule emphasized that a
requirement must be both relevant and
appropriate; this determination is based
on best professional judgment. Also, the
preambie stated that with respect to
some statutes or regulations. only some
of the requirements may be relevant and
appropriste to a particular site, while
others may not be (53 FR 514%8-37).

Response to comments: 1. General.
Several commenters expressed support
in general for the sevised definition of
relevant and appropriste requirements
and for the approach described in the
proposal to identifying such
requirements. Commaenters in particular
supported statements that a requirement
must be both relevant. in that the
problem addressed by a requirement is
similar to that at the site. and
appropriste, or well-suited to the
circumstances of the relsase and the
site, to be considered a relevant and
appropriate requirement.

A few commaenters recommended
changes 1o the definition of relevant and
appropriate reguirements. One
commenter suggested adding to the
proposed definition that a relvvant and
appropriate requirement must be
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“generally pertinent.” a phrase used in
the preambie of the proposed NCP in
discussing the analysis of the relevance
of & requirement. while another
suggested “pertinent” to the
mmth "n:hr:ﬁiu. expressing
concern that * pertinent” was
overly broad. EPA believes that the
concept of “pertinence” is adequately
considered as part of the evaluation of
what is relevant and appropriats (see
discussion of factors for determining
relevant and appropriate requirements,
below). EPA doss not balievs that the
suggested changes should be made in
e definition itself.

Another commenter suggested

potentially relevant and appropriate
requirement, recommending that a
relevant and appropriate requirement be
defined as one that, “while not
applicable. sufficiently satisfies the
jurisdictional prerequisites for legal
enforceability.” EPA disagrees, because
the jurisdictional prerequisites, while
key in the applicability determination,
are not the basis for relovance and
appropristeness. Rather, the evaluation
focuses on the purpose of the
requirement, the physical characteristics
of the site and the wasta, and other
:mﬂmmhﬂy-uhdhnlaﬂy«hhd

Another commenter cbjected to the
policy that some portions of & regulation
could be found relevant and
appropriste, while other portions would
not be. The commenter believed that
this policy would lead to confusion and
inconsistency. although the commenter
agreed that the application of this policy
to RCRA closure requirements,
described in the proposal. was useful.
EPA belioves that this policy is
appropriate and reflects its experience

‘in evaluating RCRA closure

requirements and other requirements as
relevant and appropriate. s0me
-parts of a regulation relsvant
sppropriste, and others not, aliows EPA
to draw on those standards that
contribute (0 and are suited for the
remedy and the site, even though all
components of a regulstion are not
approprists.

This approach has been particularly
valuable as applied to RCRA closure.
where the two applicable regulations,

clean closure and landfill closure.
address only the two poles of a potential
continuum of closure responses. When

RCRA closure is relevant and
approprists. Superfund may use a
combination of these two regulations,
known as hybrid closurs, to fashion an
amnprhhu-odyfou- site that is
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protective of both ground water and
direct contact (for more discussion of
hybrid closure. see preamble to the
proposed NCP at 83 FR 51448).

2. Foctors for determining relevant
and appropriate requirements. One
commenter suggested referencing the
criteria described in § 300.400(g)(2) in
the defir ition. EPA believes this is not
appropri ate because it could lead to
confusic 4 about the role of the criteria
and result in greater emphasie on rigidly
applying the criteria than is warranted.

Based on this latter comment and
others about specific criteria in the

EPA wants to clarify the role
of the factors. {(Note that the rule now
refers to “factors™ rather than

“critaria.”) EPA intends that the factors
in § 300.400(g)(2) should be considered
in identifying relevant and appropriate
requirements. but does not want to
imply that the requirement and site
situation must be similar with respect to
sach factor for a requirement to be
relevant and appropriate. At the same
time. similarity on one factor alone is
not necessarily sufficient to make

lmdtpud-uhunmdthc
requirement and the site or problem
being addreseed and will vary from site
to site. While the factors are useful in
identifying relevant and appropriate
requirements, the final decision is based
on professional judgment about the
situation at the site and the requirement

as & whols.
lnnddmou.uDAdlmudlndn
proposal. a requirement must be both

“relevant.” in thlt it addresees similar
situations or problems. and
“sppropriate.” which focuses on
whether the requirement is well-suited
to the perticular site. Considsration of
only the similarity of certain aspects of
the requirement and the site situation
constitutes only balf of the analysis of
whether a requirement is relevant and
appropriats.

After review of comments it recsived.
EPA has revised the language in
§ 300.400(g){2) because it is concarned
that it was misles . Some
commenters viewed the analysis
required by this settion as requiring
considerstion only of the similarity of
the requirement and the problems or
situation at the CERCLA site. While
non-substantive for the most part. the
changes to § 300.400(g)}2) make clearer
that a requirement and s site situation
must be compared. based on pertinent
factors. to determine both the relevance
and & teness of the requirement.
The rule now uses the term
“factors.” rather than “criteria.” &

43

chunge instituted t0 avoid confusion
with the nine criteria for remedy
selection in § 300.40.

One commenter suggested thst factors
be developed for use in evaluating
whether a reguirement is “appropriaste.”
EPA does not believe this is necessary.
Decisions about the appropriateness of
a requirement are based on site-specific
judgments using the same set of factors
already identified. in the abstract it is
very difficult to separate out those
factors to be considersd for relevance
and those to be considered for
appropriateness. in specific cases it
would be possible to say. for example.
thet & requirement is relevant in terms
of the substances but not appropriate in
terms of the facility covered.

Several commaenters questioned
whether certain factors could

timately be considered in identifying
ant and appropriate requirements.
These and other comments on individual
factors are discussad below: a brief
description of sach factor as described
in the proposed NCP is given after the
name f the factor.

{i): Purpose of the requirement. This
factor compared the purpose of &
requirement to the specific objectives of
the CERCLA sction. One. commenter
was concernad that the “objectives for
the CERCLA action” could include the
implementability of the remedy. its cost.
and sven the acceptability of the action
to the community. This is not what EPA
meant by “objectives.” Rather. EPA
intended that this factor consider the
technical. or health and environmental
purpose of the requirement compared to
what the CERCLA sction is trying to
schieve. For example. MCLs are
promulgated to protect the quality of

water; this is similar in purpose
to a CERCLA action 10 restore ground
water aquifers to drinkable quality. To
avoid confusion. EPA has simplified the
factor. which now states, “"the purpose
of the requirement and the purpose of
the CERCLA action.”

(ii): The medium regulated by the
requirement. This factor compared the
medium addressed by a requirement to
the medium contaminated or affected at
8 CERCLA sits. No comments were
received on this factor. and the final rule
is essantially unchanged from the
proposal.

(iii): The substances regulated by the
requirement. This factor compared the
substances addressed by & requirement
to the substances found st e CERCLA
site. Several commenters argued that
RCRA requirements for hazardous
waste should not be potentially relevant
and appropriate to wastes “simiar” but
not identical to a hasardous waste. and
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that this criterion should be dropped.
EPA disagrees and has discussed this
issue in the section of this preamble on
RCRA ARARs.

{iv): The entities or interests affected
or protected by the requirement. This
factor compared the entities or interests
addressed by a ruquirement and those
affected by a CERCLA site. Two
commenters expressed concern sbout
this factor. One commaenter was
concernad that it could be used to
disqualify standards from being relevant
and appropriate simply because the
requirement regulated entities different
from those at & CERCLA site. In
coatrast. another commenter was
concemned that EPA would broadly
apply requirements 1o entities that were
never intended to be subject to the
requirement. EPA agrees that this factor
is confusing. EPA believes that the
characteristics intended to be addressed
by this factor are sdequately covered
under other factors, such as purpose and
type of facility. Therefors. this factor
has been eliminated.

(v): The octions or activities regulated
by the requirement. This factor
compared the actions or activities
sddressed by a requirement to those
undertaken in the remedial action at a
CERCLA site. No comments were
received on this factor, and the final rule
is unutlfllly unchanged from the

{vi): Any variances. waivers. or
exemptions of the requirement. This
factor considered the availability of
variances. waivers, or exemptions from
& requirement that might be svailable
for the CERCLA site or action. One
commaenter ssked for clarification on
this factor and-expressed his view that
the CERCLA waiver provisions for
ARARs were the only waivers
sliowable. However, EPA believes that
it is reasonable 10 consider the
existenc: of waivers. exemptions. and
variances under other laws because
generally thers are environmental or
technical reasons for such provisions.
These provisions sre generally
incorporated into national regulations
because there are specific circumstances
where compliance with a requirement
may be inappropriate for technical
Teasons Of unhecessary 1o protect
human health and the environment.
‘Agein. this factor is only one that should
be considered. even if 8 waiver

‘provision in s requirement matches the
circumstances at the CERCLA site, there
may be other reasons why the
requiremeni is still relevant and
sppropriste.

{vii): ﬂn type and size of structure or
focility regulated by the requirement.

This factor compared the characteristics

of the structure o facility addressed by
& requiremaent to that affected by or
contempiated by the remedis! action.
One commenter argued that regulations
routinely contain cut-offs based on type
or size of the structure or facility for
administrative or enfor~ment
conveniencs. EPA agree ) that cut-offs
based solely on adminis rative reasons
may not be critical in de (ermining
whether a requirement is relevant and
sppropriate. Howevar, EPA believes
that it is necessary and appropriate to
consider the physical type or size of
structure regulated because
requirements may be neither relevant
nor appropriate to structures or facilities
that are dissimilar to those that the
requirement was intended to regulate. In
many cases. this factor is 8 very basic
one: in identifying requirements relevant
to landfills, one would tum to standards
for landfills. not for tanks.

tviii): Consideration of use or
potential use of affected resources in the
requirement. This factor compared the
resource use envisioned in »
requirement to the use or potential use
at 8 CERCLA site. One commenter
objecied to this factor based primarily
on opposition to EPA's proposad ground
water policy. which, along with the
comments EPA has received on this
issue, is discussed in the section on
ground-water policy in the preamble
discussion of § 300.430. EPA believes it
is appropriate to compare the rescurce
use considerstions in a requirement with
similer considerstions at s CERCLA
pite.

Final rule: 1. The following sentence is
added to the proposed definition of
“relevant snd appropriste” in § 300.5
(see preamble discussion above on
“applicable”): “Only those state
standards that are identified by a state
in & timely manner and that are more
stringent than federa! requirements may
be relevant and appropriste.”

2. Proposed § 300.400(g)(2) is revised
as follows:

{2} H. based upon paragraph (g)1) of this
section. it is determined that s requirement is
not applicable 10 8 specific releass. the
requirement may still be relevant end
appropriate to the circumstences of the
reloass. In evaluating relevance and
sppropriateness. the factors in paragraphe
{g)N2)Xi) through {viii) shall be examuned,
where pertinent. (o determine whether &
requirement sddresses probleme or situstions
sufficiently similar to the circumetances of
the relesse or remedial action contemplated.
and whether the requirement is well-suited to
the site. and thersfore 1 both relevant and
sppropriate. The pertinence of sach of the

compansons shall b: made. where pertinent.
to determine relevance and appropristeness.
{1) The purpose of requirement and the

purpose of the CERCLA action;

(i1) The medium regulated or affected by
the requirement and the medium
contaminsted or affected at the CERCLA site:

{ii1) The substances regulated by the
requirement and the substances found at the
CERCLA site:

{iv) The actions or activities regulated by
the requirement and the remedial action
contemplated at the CERCLA site:

{v]} Any v ;3nCes. waivers. or exemptions
of the requi en:ent and their availability for
the circumstances ot the CERCLA site:

{vi) The type of place regulated and the
type of place aflecied by the release or

CERCLA sction:

(vii} The type and size of structure or
facility reguiated and the type and size of
structure or facility affected by the relesse or
contemplated by the CERCLA action:

{viii) Any consideration of use or potential
wee of affecied resources in the requirement
and the use or potential use of the affected
resource &t the CERCLA site.

Name: Section 300.400(g){3). Use of
other advisories. criteria or guidance to-
be-considered (TBC).

Proposed rule: The preamble to the
proposed rule provided that advisories.
criteria or guidance to-be-considered
{TBC) that do not meet the definition of
ARAR may be necessary to determine
what is protective or B..y be useful in
developing Superfund remedies (53 FR
$1438). The ARARs preamble described
three types of TBCs: hesith effects
information with a high degree of
credibility, technical information on how
to perform or evaiuate site
investigations or remedial sctions, and
policy.

For example. proposed § 300.400(g)(3)
stated that other advisories. criteria. and
guidance to be considered {TBCs) shall
be identified. as appropriate. because
they may be useful in developing
CERCLA remedies. Proposed
$ 300.415(j){ § 300.415(i) in the final rule)
stated that other {ederal and state
criteria, advisories. and guidance shall.
@s appropriate. be considered in
formulating the removal action.
Proposed § 300.430(b) stated that during
pruject scoping the lead agency shall
initiate a dialogue with the support
agency on potential ARARs and TBCa.
Propoeed § 300.430(¢}(2)] provided that
other pertinent information may be used
to develop remediation goals. Proposed
§ 300.430{¢)(9) provided that the lead

shall notify the support agency
of the alternatives to be analyzed to
facilitate the identification of ARARs
and TBCs. Proposed § 300.430(1) on
selecting a remedy. however, referred to
complisnce with ARARs only. not TBCs.

Proposed subpart F required that the
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Final rule: References to TBCs will be
changed in the foliowing sections to
make it clear that their use is
discretionary rather than mandatory:

§§ 900.6400(g)(3). 300.415(i), 300.430(b)(9),
300.430(d}(3), 300.430(¢) (8) and (9).
300.505(d}{2)(iif). 300.515{d) and {d) (1)
and (2), and 300.515(h)(2).

Name: Sections 300.400 {g4) and
(8){5). ARARs under state laws.

_ rule: Section 300.400(g)
specified that only promulgated state
standards may be considered potential
ARARs. A promulgated state standard
‘orceabls and of

preamblie also explained that “of general
spplicability” meaxs that potential state
ARARs must be spplicables to all
remedial situations described in the
requirement. not just CERCLA sites (53
FR 51437-38).

The preamble also discuseed a
dispute resclution process o be
followed if there is disagresment about
the identification of ARARs. as well as
policies to be followed if & state insists
that a remedy attain a requirement not
determinad to be ARAR {se2 53 FR
51437 and 51457).

Response to comments: Commenters
on this subject called for EPA to
establish a formal procedure to be
followed by states to demonstrate that
proposed state ARARSs are legally
enforceable and of generally
spplicability. Commenters suggested
that states be required to provide legal
citations from appropriate sections of
state laws, as well as appropriate
citations to legal suthority for issuing
compliance orders, ob
injunctions, or impoeing or ~riminal
penalties in the svent of .
These citations. according to
commenters, would demonstrate that
proposed ARARs are legally
snforceable.

Commentars suggested that general
spplicability could be demonstrated by

states to identify the
chemicals, locations, and cleanup
actions to which a proposed ARAR
would apply.

The proposed NCP did not prescribe a
specific procedure to be used in
evaluating state standards as potential
ARARs. A formal process for
demonstrating that state requirements
are promulgeted is not required by

CERCLA. EPA belisves that the
imposition of a formal procedure on
states would be s large administrative
burden and could impede the cleanup

process.

EPA expects, howsver, that states will
substantiate submissions of potential
ARARSs by providing basic evidencs of
promulgation. such as a citation to 1
statute or tion and, where
pertinent, a date of ensctment, effe .tive
date, or description of scope. Because &
citation is the minimum needed to
K:uinly identify s requiremsnt, EPA

added tory language requiring
both lead support agencies to
provide citations when identifying their

Section 300.400(g){4) specifies that
only promuigated state standards that
are move stringent than federal
requirements and are identified by the
state in a timely manner may be
considered potential ARARs. if &
question is raised as to whether a
requirement identified by a state
conforms to the requirements for s
potsntial state ARAR. or is
on the basis that it does not conform to
the definition. the stats would have the
burden of sdditional evidence
roqitement i of penera] spplicabil
requirement is ! ty.
is legally enforcesble. and meets the
other tes for being & tial
ARAR. If EPA does not ts
state standard identified by o state is an
ARAR, EPA will sxplain the basis for

decision.

this
Furthermoe. the language of CERCLA
saction 121{(d)2XA) makes clear. and
program expediency necsssitates, that
the specific requirements that are
applmuoanlwmundwu
10 & particular site be identified. It is not
sufficient to provide a genera! “laundry”
list of statutes and regulations that
might be ARARs for & particular site.
The state, and EPA if it is the suppoet
agency. must instesd provide a list of
ts with specific citations to
the section of law identified ss &
potential ARAR. and s brief explanation
of why that requirement is considered to
be applicable or relevant and
. te to the site.
commaents on this section raised
objections to EPA’s scceptance of
geners! goals as potential ARARs. One
questioned ther such

promulgated standard. requirement,
criteris. or limitation contained in
CERCLA esection 121(d). Another

interpret compliance with s general goal

will lead to confusion and delay. Several
commenters requested clarification of

y £

the status o1 state nondegradation goals
and whether such goais qualified as
potential ARARs.

In response, it is necensary to
sxamine the nature of a general goal in
order to determine whether it may be an
ARAR. General goals that marely
express legisistive intent about desired
outcomes or conditions but are non-
binding n&:ot ARARs. EPA.l':Izwu.
howsver, that general goals, as
nondegradation laws. can be potential
ARARs if they are promulgated. and
thersfore legally enforceable. and if they
are directive in intent. The more specific
regulations that implement s general
goal are usually key in identifying what
compliance with the goal means.

For example. in the preambie to the
proposed NCP, EPA cited the example of
a state an' dation statute that
prohibits the dation of surface
watsr below a level of quality necessary
10 protect certain uses of the water body
(83 FR 31438). If promulgated, such a
requirement is clearly dirvctive in nature
and intent. State regulations that
designate uses of a given water body
and state water quality standards that
establish maximum in-stream
concentrations 1o protect those uses
define how the an dation law will
be implemented are. if promulgated. also
potential ARARs.

Even if a state has not promulgsted
implementing regulstions. a &mnl goal
can be an ARAR {f it meets
eligibility criteria for state ARARs.
However, EPA would have considerable
latitude in determining how to comply
with the goal in the absence of
:nplcncnd.n: regulations. EPA may
consider guidelines the state has
developed related to the provision. as
‘well as state practices in applying the
goal, but such guidance or documents
would be TBCs, not ARARs.

Final rule: 1. EPA has revised
§ 300.400(g)(4) as follows:

(4) Ouly those state standards that are
promulgated. are identified by the state in a
timely manner. and are mors stringent than
federal requirements may be applicable or
relevant and appropriste. For purposes of
identification and notificstion of promulgated
stale standards. the term “promulgated”
moans that the standards are of genersl
applicability and are legaily enforceable.

2 Also. language han besn added to
§ 300.400(g)'3) requiring that specific
requirements for a particular site be
identified as ARARSs. and that citations
be provided.

Name: Section 300.515(d)(1). Timely
identification of stats ARARs.

Proposed ruje: Section 300.515(d)(1)
stated that the lead and support
agencies shall identify their respective
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case of “applicable” requirements.
However, the determination of whether
& requirement is relevant and
appropriate is not based on its
stringency: rather. other criteria are
used, as discussed in the section on
relevance and appropriatensss, and the
remady must comply with the most
stringent requirement determined to be
ARAR. EPA siso believes that, in some
situations, the availability of certain
requiremnents that more fully match the
circumstances of the site may resultin a
decision that another requirement is not
relevant and appropriate. EPA believes
that one such situation is when an MCL
or non-zero MCLC and an FWQC for
buman besith are avaiiabie for the same
contaminant when s current or potential
source of drinking water is of concem,
and there are no impacts o aquatic

organisms.

As discussed in this preamble. EPA
believes that an MCL or non-zero MCLG
is generally the relevant and appropriate
requirement for ground water that is a
current or potential source of drinking
water. EPA also believes that an MCL or
non-zero MCLG. promulgated
specifically to protect drinking water,
genarally is the appropriate standard for
ground water sven if an FWQC for
buman health is also available for the
contaminant, for the following reasons.

CERCLA section 121(d)(2)(B)(i) lists.
among other factors, the purpose for .
which the criteria were developed and
the designated or potentisl use of the
water as factors in determining whether
FWQC are relevant and appropriate.
Since FWQC for human health are
promulgated for exposures that include
drinking water and consuming fish, on
the one hand. an” sonsuming fish only,
on the other, it is not directly the
purpose of such criteria to provide
drinking water standards per se.
although levels that protect such a use
can be mathematically derived from
these two values. Furthermore, such
derived values for drinking water will
no! reflect the contribution of other
sources (through an apportioament
factor). as MClLs and MCLGs do. Pinally,
for carcinogens FWQC are
recommended &t zerv, although values

to risks of 107%, 10~% and
10" are also given. For the reasons
given in the discussion of MCLs and
MCLGs above. the zero value is not
considered relevant and appropriate
under CERCLA: MCLs, however,
represent a level determined 10 be both
protective of human health for drinking
water and sttainable by trestment.

For the same reasons. EPA believes
that MCLs or non-zero MCLGs generally
will be the relevant and sppropriate

standards for surface water designated
as a drinking water supply, uniess the
state has promulgated water quality
standards (WQS) for the water body
that reflect the specific conditions of the
water body. However. surface water
‘hw'm dui;nn«ll for uduc other
an ing water supply. an
therefore an FWQC intended to be
protective of such uses. such as the
FWQC for consumption of fish or for
ﬂotocuon of aquatic life. may very well
relevant and appropriate in such
cases. Also, where a contaminant does
not have an MCL or MCLG, FWQC
adjusted to reflect drinking water use
mm as relevant and
8| uirements.
l’gim:vl mla:rgA is including in the
final rule at § 300.430(e)(2)(i)}(E)
stating that FWQC are to be
attained where relevant and appropriate
under the circumstances of the release
or threatened relsase.

Name: Section 300.438(b){2).
Compliance with applicable or relevant
and appropriate requirements (ARARs)
during the remedial action.

Proposed rule: CERCLA section 121
requires that, st the completion of &
remedial action, a level or standard of
control required by »n ARAR will be
attained for wastes that remain on-site.
Howaever, consistent with the 1985 NCP

'{§ 300.08(i). § 300.435(b)) of the proposed

NCP also required compliance with
ARARs during implementation of the
action, stating that during the course of
the remedial design/remedial action
(RD/RA). the lead agency shall be
responsible for ensuring that all federal
and state ARARs identified for the
action are being met. unless s waiver is
invoked. Examples of such requirements
given in the preamble to the proposed
rule included RCRA treatment. storags.
and disposal requirements, Clesn Air
Act national ambient air quality -
standards. and Clean Water Act effluent
discharge limitations (53 FR 51440).

Response to comments: EPA received
a number of comments that the NCP
should not require compliance with
ARARp during the remedial action.
Commenters argued that this policy is
inconsistent with the statute, which
requires compliance with ARARs onl',
at the completion of the remedial acuon,
and questioned EPA's suthority to
require complisnce with ARARs during
remedial design/remedial action.

Several commenters pointed out that
CERCLA section 121{d)(1) states that
remaedial actions must be protective and
“must be reilevant and sppropriate under
the circumstances.” and argued that this
standard should govern how the action
iteelf is carried out. Design and

A%

operation of the remedial action should
be based on best professional judgment
and undertaken in & manner that 1s
protective. Other commenters suggested
requiring compliance only with those
ARARs that “can reasonably be
schieved.” or listing specific types of
ATARs that must be met during RD/RA.
Zommenters were particularly
co 1cerned about problems crested by
reyuiring compliance with RCRA
requirements and the land disposal
restrictions in particular for remedial
actions.

EPA disagrees with these
commenters. EPA believes that it is
appropriate to require that remedial

activities comply with the substantive
requirements of other laws that apply or
are relevant and appropriate to those
activities. The ressons for complying
with such laws during the conduct of the
remediation are basically the same as
the reasons for applying ARARs as
remediation objectives: the laws help
define how the activity can be carried
out safely and with proper safeguards to
protect human health and the
environment. EPA is concerned that. if
the narrowest possible interpretation
were applied to ARARs compliance.
compliance with laws criticsl to
protection of health and the
environment would become subject to
daebate, laws such as those that govern
surface water discharges or air
emissions, or that set operational
standards for incineration of hazardous

waste.

Several commenters also stated that
chemical-specific ARARs used as
remediation goals, such as MCLs a3
ARARs for ground water remediation.
cannot be attained during
implementation. EPA wants to clarify
that it recognizes that ARARs that are
used to determine final remediation
levels apply only at the completion of
the action.

It is worthwhile to point out, in the
context of this policy on complying with
ARARs pertaining to the remedial
activity itself, that CERCLA provides a
waiver from ARARs for interim actions.
provided the final sction will attain the
waived standard. If there is doubt about
whether an ARAR represents a final
remediation goal or an interim standard,
and it cannot be met during the activity,
this waiver could be invoked.

Comments were also received on
EPA's discussion of compliance with
ARARs d remedisl investigations
in the preamble to the proposed NCP (33
FR 51442-43). In that discussion. EPA
stated that on-site handling. treatment
or disposal of investigstion-derived
waste must satisfy ARARs and that the
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field investigation tsams should use best
professional judgment in determining
when such wastes contain hazardous
substances. On~ rommenter
recommende:- {iat investigation-derived
samples be req tired to be handled.
treated. &..3 disposed in accordance
with applicable RCRA requirements.

In response. EPA wishes to clarify the
discussion in the preambie to the
proposed NCP. CERCLA section 101(23)
defines “removal™ to include “such
actions as may be necessary to monitor.
aseess. and evaluate the release or
threat of releass of
substances * * * [including] action
taken under section 104(b) of
{CERCLA]." EPA has stated, therefors,
that studiss and investigstions
undertaken pursuant to CERCLA saction
104(b). such as activities conducted
during the RI/FS. are considered
removal actions (54 FR 13208, March 31,
1989). EPA's policy. explained slsewhere
in today's preamble. is that removal
actions comply with ARARs to the
sidering the
exigencies of the circumstances. Thus,
the field investigation team should,
when handling. treating or disposing of
investigation-derived waste on-site,
conduct surh activities in compliance
with ARARs to the extent practicable,
considering the exigencies of the
situation. Investigation-derived waste
that is transported off-site (e.g.. for
treatability studies or disposal) must
comply with applicable requirements of
the CERCLA off-site policy (OSWER
Directive No. 9434.11 (November 13,
1987)) and § 300.440 when finalized {see
53 FR 48218, November 29, 1988).3° EPA
notes that CERCLA section 104(c)(1)
provides that the statutory limits on
removals do not apply to investigations,
monitoring, surveying, testing and other
information-gathering performed under
CERCLA section 104{b).

Final rule: EPA is promulgating the
rule as proposed sxcept for minor
editing revisions.

Name: 300.5. Distinction between
substantive and administrative
requirements.

rule: The proposed
definitions of “applicable” and “relevant
and appropriate” stated that they are
cleanup standards, standards of control,
and other substantive environmental
protection requirements, criteria or
limitations. The preamble to the
proposed rule explained that
requirements that do not in and of

00 The CERCLA off-stte palicy requires that
receiving lacilities are in compliance with
“spplicable laws.” Now that many trestability study
wastes are exempt from the pormitting
ender RCRA {sne €0 CFR 201.¢(¢) and (N))

themselves define a leve! or standard of
control are considered administrative

{53 FR 51443). Administrative

requirements include the approval of, or
consultation with. administrative
bodies. issuance of permits.
documentation, and reporting and
recordkeeping. Response actions under
CERCLA are required to comply with
ARARs, which are defined not to
include administrative requirements.

Response to comments: Many
comments were received on EPA's
differentiation between substantive and
auninistrative requirements. Some
commenters snpported the distinction
between substantive and administrative
requirements. Other commenters
disagreed with EPA’s interpretation for
various reasons.

Several commenters argued that
Superfund actions should not be exempt
from consultation requirements. One
commenter argued that consultation
with a state may be necessary to
determineg how state ARARs apply to
the remedy. A commenter contended
that it is virtually impossible 1o mest
substantive requirements without
consultation. One commenter asserted
that state procecures or methodology
necessary to determine permit levels
should be considered state ARARs.
Another argued that not requiring
consultation runs opposite to the spirit
of cooperation with states. One
commenter suggested narrowing the
exemption to aliow for consultation
through existing Superfund mechanisms
such as consent orders. SMOAs, and

.cooperative agreements.

Commenters also objected to the
exemption from reporting and
recordkeeping requirements. One
contended that EPA had no legal
authority for such exemption. Othery
argued that reporting and recordkeeping
are necessary {0 ensure proper control
of hazardous substances that will
remain on-site and are also necessary
for activities with local impacts: Long-
term water diversions and air or surface
water reisases. Commenters asserted
that the lead agency must meet reporting
requirements to avoid gaps in a state’s
environmental data. One commenter
noted that there are a number of federal
and state programs that requirs the
maintenance of complete dstabases and
that the NCP’s spproach is inconsistent
with such programs. Under these
programs, a state needs all discharge

_information in order to evaluate surface

water toxicity impacts in & stream or to
establich total maximum daily loads.

The concern was also reised that
maintaining and recordkeeping
procadures oo a si -site basis wouuld

undermine s state's standardized
reporting requirements, e.g.. ground-
water monitoring report forms. NPDES
forms, etc. Also, unigue site approaches
to reporting and recordkeeping may
result in problems not detected by a
state. Further, these commenters stated
that they were not aware of Superfund
recordkeeping and reporting
requirements One commenter stated
that reportiny requirements and
compliance n echanisms during remedy
implementation and O&M periods
should be specified through Superfund
mecha~isms, as appropriate. One
commenter contended that if Superfund
insists on this distinction. &
determinstion whether a requirement is
substantive or administrative must be
documented. ,

EPA has reviewed these comments,
but concludes. as stated in the preamble
to the proposad NCP [53 FR 51443}, that
CERCLA response actions should be
subject only to substantive, not
administrative, requirements. EPA
believes that this interpretation is most
consistent with the terms of CERCLA
and with the goals of the statute. Scction
121(d)(2) provides that remedial actions
should require “a level or standard of
control” which attains ARARs:; only
substantive standards set levels or
standards of control. Moreover.
Congress made clear in.sections 121
{d)(2) und (d){4) that the “standards™ or
“requirements” of other laws that are
ARARs shouid be applied to actions
conducted on-site, and specifically
provided in section 121(e)(1) that federal
and state permits would not be required
for such on-site response ectiors. Thess
subsections reflect Congress’ judgment
that CERCLA actions should not be
delayed by time-consuming and
duplicative administrative requirem-~nts
such as permitting. although the
remedies should achieve the substantive
standards ¢! applicable or relevant and
appropriate 1aws. Indeed, CERCLA has
its own comparable procedures for
remedy selection and state and
community involvement. EPA’s
approach is wholly consistent with the
oversll goal cf the Superfund program.
to achisve expeditious cleanups. and
reflects an understanding of the
uniquensss of the CERCLA program,
whizh directly impacts more thar one
medium (and thus overlaps with a
aumber of other reguistoiy end statutory
programs). Accordingly, it would bs
insppropriate to formally subject
CERCLA response actions to the
multitude of administrative
requirements of other federal and state
offices and agencios.
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requirements. Rather, given the need to
snaurs finality of remedy selection in
order to achieve expeditious cleanup of
sites, and given the iengih of iime ofien
required to design, negotiate, and
implement remedial actions. EPA
believes that this is the most reasonabla
interpretation of the statute.

As EPA discusses elsewhere in this
preamble, one variation to this policy

occurs when a component of the remedy

was not identified when the ROD is
signed. In that sitnation, EPA wll
comply with ARARs in effect when that
component is identified (s.g.. during
remedial design). which could include
requiremants promulgated both hefore
and after the ROD was signed. £PA
notss that newly promulgated or
modified requirements may directly
apply or be more relevant and
appropriste 10 certain locations, sctions
or contaminants than existing standa:ds
and. thus, may be potential ARARs for
future responses.

It is important to note that a policy of
fivezing ARARSs at the time of the ROD
signing will not sacrifice protection of
human health and the environment,
becauss the remedy will be reviewad for
protectiveness svery five ysars,
considering new or modified
requirements at that point, or more
frequently. if there is reason to believe
that the remedy is no longer protective
of heslth and environment.

In response to the specific comments
received, EPA notes that under this
policy. EPA does not intend thata
remedy must be modified solely to
attain a newly promulgated or modified
requiremer.t. Rather. a remedy must be
madified if necessary to protect human
health and the environmeat; newly
promulgsted or modified requirements
contribute to that evelustion of
protectiveness. For example, a new
requirement for a chemical at a site may
indicate that the cleanup level selected
for the chemical corresponds to a cancer
risk of 10" *rather thax1 107 as
originally thought. The original remedy
would then have 10 be modified because
it would result in exposures outside the
accepiable risk range that generally
defines what is protective.

This policy that newly promulgated or
modified requirements shouid be
considered during protectiveness
reviews of the remedy, but should not

. require a reopening of the ROD during
implementation every time & nev’ state
or federal standard is promulgeted or
modified. was discussed in ths preamble
to the proposed rule (53 FR at 51440) but
not in the rule section itsslf. For the
reasons outlined above, EPA believes
that this ~oncept is critical to the
expeditious and cost-effective

accomplishment of remedies duly
selected under CERCLA and the NCP,
and thus is appropriate for inclusion in
§ 300.430{f){1){ii){B) of the finai NCP.
This will afford both the public and
implementing agencies greater clarity as
tv when and how requirements must be
coisidered during CERCLA responses,
and thus will allow the CERCLA
program to carry out selected remedies
with greater certainty and efficiency. Of
course, off-site CERCLA remedial
actions are subject to the substantive
and procedural requirements of
applicable federal, state. and local laws
at the tisas of off-site treatment, storage
or Cis| .

Final rule: EPA is adding the
following language to the rule st
§ 300.430(f)(1){1i)(B):

(B) On-site remedial actions selected in a
ROD must attain those ARARSs that are
identified at the time of ROD signeture or
provide grounds for invoking & waiver under
§ 30n.430(N(1{iIHCK ).

{1) Requirements that are promu’gsied or
modified after ROD signstu’e must be
attained (or waived) or:ly when determined
to be appli.atie or relevant snd appropriste
and nacessary to ensure that the remedy is
ptective of human health and the
environment.

{2) Components of the remedy not
descxibed in the ROD must attsin (or waive)
requirements that are identified as applicable
oc zelevant and appropriste at the time the
smendment to the ROD or the explanation of
significant differences describing the
component is signed.

Name: Applicability of RCRA
requirements. )

Proposed rule: The preamble to the
proposed rule uiccussed when RCRA
subtitle C requirements will be
applicable for site cieanups {33 FR
$1443). It described the prerequisites for
“applicability” at length, which are that:
(1) The waste must be a listed or
characteristic RCRA hazardous waste
and {2) treatment. storage or disposal
occurred after the effective date of the
RCRA requirements under consideration
{for example, because the activity at the
CERCLA site constitutes treatment,
storage, or disposal, as defined by
RCRA).

" The preamble explained how EPA will
determine when a waste at a CERCLA
site is & listed RCRA hazardous waste.
1t noted that it is often necassary to
know the origin of the waste to
determine whether it is & listed waste
and that, if such documentation is
lacking. the iead agency may assume it
is not a listed waste.

The preambie discussed how EPA will
determine thet a waste is a
characteristic hazardous waste under.
RCRA. It stated that EPA can test to

vy

determine whether a waste exhibits a
characteristic or can use best
professional judgment to determine
whether testing is necessary. “appiying
knowledge of the hazard characteristic
in light of the materials or process
used.”

The preamble also discussed when a
CERCLA action constitutes ] and
dispossl.” defined as placemeatinto a
land disposal unit under secti :n 3004(k)
of RCRA, which triggers several
significant requirements, including
RCRA land disposal restrictions (LDRs)
and closure requirements (when & unit is
closed). It equated an area of
cuatamination {AOC), consisting of
continuous contamination of varying
amounts and types at 8 CERCLA site, to
a single RCRA land disposal unit, and
stated that movement within the unit
doec not constitute placement. It also
stated that placement occurs when
waste is redeposited sfter treatment in a
separate unit (e.g.. incinerator or tank),
or when waste is moved from one AOC
to another. Placement does not occur
when waste is consolidated within an
AGC, when it is treated in situ, or when
it is left in place.

Response to commerts: EPA received .
many comments on its discussion of
when RCRA requirements can be
applicable to CERCLA response actions.
On the issue of compliance with RCRA
in general, most of these commenters
argued that RCRA requirements are not
intended for site cleanup actions, that
such compliance will result in delays
and that RCRA requirements are often
unnecessary to protect human health
and the environment at CERCLA sites.
Other commenters argued. however,
that EPA is trying to avoid compliance
with RCRA requirements. Most of the
comments, however, focused on when
LDRs are applicable to CERCLA actions
and on EPA's discussion of what actions
asgsociated with remediation trigger
LDRs.

Some commenters opposed EPA’s
interpretation of “land disposal” or
“placement” as too lenient, believing
that EPA is trying to avoid compliance
with RCRA laws, particularly LDRs.
These commenters argued that LDRs
should be applicable when hazardous

. wastes are managed. excavated, or

moved in any way. One argued that
ARARs waivers are available to address
situations when the LDR levels cannot
be achieved and should be used as
necessary, rather than trying to
narrowly define the universe of ARARs
to avoid waivers. This commenter was
slso concerned with EPA’s use of the
term “unit.” calling it an inappropriate
concept for Superfund sites because it
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will sllow the excavation and
redeposition of waste within very large
areas without ever meeting RCRA
design and operating standards and
LDR. One commaenter asserted that EPA
concerns on LDRs stem from an
unjustifiable belief that LDR cleanup
levels cannot be achieved.

Other commenters believed that the
definition of “placement” should
pravide more flexibility. One asserted
that eplacement of treated residuals in
the ) roximaie ares should not constitute
plac :ment. The commenter argued that
Cor gress intended to address,
preventively or prospectively, the
original act of disposal, and that an
innocent government or public sntity
should not be required to assume the
entire environmental rasponsibility of
the original disposers. The commenter
also argued that establishing that
repiacement of trested waste triggers
LDRs will be & serious disincentive to
treating wastes. Some commenters
argued that LDRs should not be relevant
and appropriate where the CERCLA
waste t0 be disposed on land iy merely
similar in composition to RCRA banned
waste.

Other commenters argued that LDRs
are inappropriste for CERCLA remedial
actions. They noted an inherent conflict
between LDRs, which require treatment
to BDAT levels, and the CERCLA
process, and claimed that LDRs will
supplant CERCLA's “carefully
articulated and balanced approach to
remedy selection.” Commenters
asserted that compliance with LDRs will
create technical problems because of
differences between CERCLA wastes
and those evaluated for LDRs. The
solutions recommended by these
commenters primarily focused on
narrowing or eliminating RCRA
applicebility, but included suggestions
for creating treatability groups for
CERCLA-type waste and seeking
legislative waivers from LDRs. 8.3.. 2
waiver from LDRs for Superfund actions
at NPL sites.

One commenter balieved that the
concept of “unit” is not readily
transferable to CERCLA sites due to the
age and former uses of many of the sites
undergoing remediation. Given the
ramifications of LDRs, the commenter
argued. it may be more reasonable to
create & presumption of treating the
entire site as one “unit.” sven
remediation includes & series of
operable units.

Some comments were received on
EPA'’s statements on consolidating
waste. One stated that consolidation of
small amounts of waste across units
should not be considered placement,
because that will lead to less

environmentally sound and less cost-
effective solutions, particularly if LDRs
are triggered. Another recommended
that EPA should allow consolidation of
small volumes of waste anywhere on-
si*2, for purposes of storage or
treatment, without triggering otherwise
applicable RCRA standards. Another
commenter requested clarification that
consolidation within a unit included
normal earthmoving and grading
operations.

1. Actions constituting land disposal.
EPA disagrees with commenters who
considered EPA's interpretation of the
definition of “land disposal” under
RCRA section 3004(k) to be too narrow.
These commenters argued that any -
movement of waste should be
considered “placement” of waste, and
thus “land disposal” under RCRA
section 3004(k).

The definition of “land disposal” is
central to determining whether the
RCRA LDRs are applicsble to a
hazardous waste which is being
managed as part of a CERCLA response
action, or RCRA closure or corrective
action. The term “land disposal” is
defined under RCRA section 3004(k) as
including, but not limited to, “sny
placement of such hazardous waste in a
landfill. surface impoundment, waste
pile, injection well, land treatment
facility, sait dome formation, salt bed
formation, or undi d mine or
cave.” The terms “landfill", “surface
impoundment,” and the others, refer to
specific types of units definad under
RCRA regulations. Thus, Co!
generally defined the scope of the LDR
program as the placement of hezardous
waste in & land disposal unit. as those
units are defined under RCRA

ations.

A has consistently interpreted the
phrase “placement * ° * in" one of
these land disposal units o mean the
placement of hazardous wastes into one
of thess units, not the movement of
waste within a unit. See e.g.. 51 FR 40877
(Nov. 7, 1968) and 54 FR 41506-87
(October 10. 1980){supplemental
proposal.of possible alternative
interpretations of "land disposal™). EPA
believes that its interpretation that the
“placement * * * in"| refers to
s transfer of waste into s unit (rather
than simply any movement of waste) is
not only consistent with s
straightforward reading of section
3004({k}, but also with the Congressional
purpose behind the LDRs. The central
concern of Congress in establishing the
LDR program was to reduce or eliminate
the practice of disposing of untreated
hazardous waste at RCRA hazsrdous
waste facilities. The primary aim of

Congress was prospective rather than

4a

directed at aiready-disposed waste
within a land disposal unit. See 81 FR
40577 {(Nov. 7. 1986). Moreover,
interpreting section 3004(k] to require
application of the LDRs to any
movement of waste could be difficult to
implement and could interfere with
necessary operations at an operating
RCRA facility. For instance, when
hazardous waste is disposed of in a land
disposal unit at an operating RCRA
facility, there may well be some
“movement” of the waste already in the
unit. Under the commenters’ approach,
such movement without pretreatment of
the moved waste could be in violation of
the LDRs. Thus, under the commenters’
interpretation, virtually no operational
activities could occur at any RCRA land
disposal unit containing hezardous
waste without pretreatment of any
waste disturbed by the operation:
clearly an infeasible approach.

EPA sls0 believes that this
interpretation of section 3004(k) is
supporied by the legislative history for
this provision (see 120 Cong. Rec. H8130
{Oct. 6, 1983){statement of Rep. Breaux}),
and by the Congressional choice to
define “land disposal” more narrowly
for purposes of application of the LDRs
than the already-existing term
“disposal”, which nss a much broader
meaning under RCRA. Under RCRA
section 1004(3). the term “disposal” is
very broadly defined and includes any
“discharge. deposit. injection. dumping,
spilling, leaking, or placing” of waste
into or on any land or water. Thus,
“disposal” (in a statutory. rather than
the regulatory subtitle C mesning of the
term) would include virtuslly any
movemant of waste, whether within a
unit or across & unit boundary. In fact,
the RCRA definition of “disposal” has
been interpreted by numerous courts to
include passive lesking. where no active
management is involved (see. e.g.. U.S.
v. Waste Industries, Inc., 734 F.2d 150
(sth Cir. 1984)). However, Congress did
not use the term “disposal” as its trigger
for the RCRA land disposal restrictions,
but instead specifically defined the new,
and more narrow, term “land disposa!”
in section 3004{k}). The broader
“disposal” language continues to be
applicable to RCRA provisions other
than those in subtitle C, such as section
7003. Thus. for the reasons outlined
above, EPA belisves that the existing
interpretation. that movement of waste
within a unit does not constitute “land
dispossl” for purposes of application of
the RCRA LDRs, is ressonable.

With respect to the commenter who
asked whether normal earthmoving and
grading operations within a land
disposal unit constitute “placement into
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the unit”, under EPA's interpretation of
RCRA section 3004{k), such activity
would not be “placement into the unit"
and thus the RCRA LDRs and other
subtitle C disposal requirements would
not be applicable (nor would the
requirement to obtain a permit under
RCRA or minimum technology
requirements in RCRA section 3004(0)
apply).

Given this interpretation of section
3004{k), EPA does not believe that it is
necessary to invoke ARAR waivers of
LDRs for any movement of waste within
a unit. which was the alternative
suggested by the commenters. Nor does
EPA believe that the widespread use of
such waivers would be practical or
dcshiable. 54 FR 41568-80 {(October 10,
1980).

EPA also does not fully agree with the
commenters who argued that the RCRA
concept of “unit” does not apply to
CERCLA sites. The commenters who
cnticized the application of the RCRA
“unit” to the CERCLA area of
contamination for purposes of section
3004(k) believed it to be either too
broad, allowing large areas to escape
the LDRs, or too narrow, not allowing
entire CERCLA sites to be considered a
single “unit”. In contrast to hazardous
waste management units at a RCRA
facility, CERCLA sites often do not
involve discrete waste management
units, but rather involve land areas on
or in which there can be widespread
areas of generally dispersed
contamination. Thus, determining the
boundaries of the RCRA land disposal
“unit,” for which section 3004(k) would
require application of the LDRs at these
sites, is not always self-evident.

EPA generally equates the CERCLA
area of contamination with a single
RCRA land-besed unit, usually &
landfill. 54 FR 41444 (December 21,
1968). The reason for this is that the
RCRA regulatory definition of “landfill”
is generally defined to mean a land
disposal unit which does not meet the
definitior: of any other land disposal
unit, and thus is a general “catchall”
regulatory definition for land disposal
units. As a result, s RCRA “landfill”
could include a non-discrete land area
on or in which there is generslly
dispersed contamination. Thus. EPA
believes that it is appropriate generally
to consider CERCLA areas of
contamination as # single RCRA land-
based unit, or “landfill". However, since
the definition of “landfill" would not
include discrete, widely separated areas
of contamination, the RCRA “unit™
would aot always encompass an entire
CERCLA site.

Waste consolidation from different
units or AOCs at 8 CERCLA site are

subject to any applicable RCRA
requirements regardiess of the volume of
the waste or the purpose of the
consolidation. Thus, EPA disagrees with
those comrmenters that asserted that
small volumes of hazardous waste at a
CERCLA site can be consolidated
snywhere on-site for storage or
treatment purposes without
consideration of any applicable RCRA
requirements. Such requirements may.,
however, be subject to ARAR waivers in
appropriate circumstances.

The remaining comments received
with respect to EPA’s interpretation of
section 3004(k) discussed the
achievability of LDR cleanup levels,
questioned the appropriateness of
applying the LDRs to remedial actions.
and requested more flexibility regarding
the LDRs. These comments were the
basis for EPA's supplemental notice and
proposed reinterpretation of ssction
3004(k), which is discussed below.

In light of the numerous comments
received on the interpretation of “land
disposal” in RCRA section 3004{k), as it
relates to removal, trestment, and
redeposition of hazardous wastes
generated by CERCLA and RCRA
remedial and other activities, and in
view of the important policy decisions
that RCRA LDRs pose for the CERCLA-
and RCRA programs, EPA decided to
separately and more fully discuss the
issue, the interpretation outlined in the
proposed NCP, and possible alternative
interpretations of “land disposal”.In a
supplemental notice to the proposed
NCP (54 FR 41586 (Oct. 10, 1989)}, EPA
outlined several technical. policy. and
legal issues concerning LDR
applicability to removal, treatment, and
redeposition of hazardous wastes, and
requested comment on two alternative
interpretations of *land disposal”. The
first alternative would allow the
excavation and replacement of
previously disposed hazardous wastes
in the same unit or ares of
contamination: since the same wastes
would remgin in the same unit, this
activity would not constitute “land
disposal”. Under the second slternative,
hazardous wastes could be excavated
and redeposited either within the

" original unit or area of contamination. or

elsewhere at the site in a2 new or
existing unit. These interpretations
would allow greater flexibility in
remedial decision-making, in the context
of both CERCLA actions and RCRA
corrective actions and closures. :

On November 6 and 7, 1988, EPA held .

a forum on contaminated soil and
groundwater (“Contaminated Media
Forum") to provide an opportunity for
interested groups to further address
thess issues. The Contaminated Media
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Forum was attended by representatives
from EPA. states, environmental groups.
Congress, and the regulated community.
A summary of the concerns raised and
suggested solutions appears in the
public docket for this rulemaking.

2. Selection of LDR treatment
standards. Upon further examination,
EPA believes that many of the problems
discussed in the suppiemental notice,
and raised by commenters. result from
treatment standards developed pursuant
to the RCRA LDR program that are
generally inappropriate or infeasible
when applied to contaminated soil and
debris. As discussed in the October 1908
notice, EPA’s experience under CERCLA
has been that treatment of large
quantities of soil and debris containing
relatively low levels of contamination
using LDR "best demonstrated available
technology” (BDAT) is often
inappropriate. 54 FR 41567, 41568
{October 10, 1989). EPA noted that:

Experience with the CERCLA program has
shown that many sites will have large
quantities—in some cases, many thousands
of cubic meters—of soils that are
contaminated with relatively low
concantrations of hazardous wastes. Thess
soils often should be trested. but treatment
with the types of technologies thst would
mest the standard of BDAT may yield little if
any environmental benefit over other
treatment based remedial options.

54 FR 41588 (October 10. 1980).
Examples of these and other situations
reflecting EPA’s experience concerning
the inappropriateness of incinerating
contaminated soil and debris are
included in the record for this rule. In
addition, as discussed below, EPA has
experienced problems in achieving the
current noncombustion LDRs for
contaminated s0il and debris. Based on
EPA's experience to date and the
virtually unanimous comments
supporting this conclusion, EPA has
determined that. until specific standards
for soils and debris are developed.
current BDAT standards are generally
inappropriate or unachievable for soil
and debris from CERCLA response
actions and RCRA corrective actions
and closures. Instead. EPA presumes
that, because contaminated soil and
debris is significantly different from the
wastes evaluated in establishing the
BDAT standards. it cannot be treated in
accordance with those standards and
thus qualifies for a treatability variance
from those standards under 40 CFR
208.44.

Accordingly, persons seeking a
trestability variance from LDR
treatment standards for contaminated
soil and debris do not need to
demonstrate on a case-by-case basis
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believes that it is unnecessary for
petitioners {or the lead Agency in
CERCLA response actions) to make site-
specific demonstrations that BDAT
standards are inappropriate for
contaminated soil and debris. The
numerous comments and Agency
experience supporting a presumption
that the BDAT standards are

* inappropriate or not achievable is

clearly warranted at this time because
the criteria in 40 CFR 268.44 for
treatability variances are generally met
for soil and debris. As a result, under
EPA’s established treatability variance
procedures (40 CFR 268.44), variance
applications for contaminated soil and
debris do not need to demonstrate that
the physical and chemical properties
differ significantly from wastes
analyzed in developing the treatment
standard and that, therefore, the waste
cannot be treated to specified levels or
by specified methods. Petitions need
only focus on justifying the proposed
alternative levels of performance, using
existing interim guidance containing
suggested treatment levels for soil and
debris (Superfund LDR Guidance #6A,
“Obtaining a Soil and Debris
Treatability Variance for Remedial
Actions”, EPA OSWER Directive 9347.3~
0O6FS, july 1960) as a benchmark.
Although the presumption is that

BDAT stands:ds are not appropriate for

soil and debris, wnere may be special
circumstances where EPA determines
that the existing BDAT standards are
appropriate for contaminated soils and
debris at a particular site. such as where
high levels of combustible organics in
soil are present. In these circumstances,
the Agency would make & determination
that treatment to the BDAT standards
was appropriate and would require luch
treatment.

EPA regulations provide that
treatability variances may be issued on
a site-specific basis. 40 CFR 208.44(h).**

** in Light of today’s determinstion. the
spplicanon of this rule requires clarification in two
respects. First. sithough EPA is today establishing &
that BDAT derds sre

|mppmpn¢h or not schievabie for treating sail and
debns, the Agency does not believe that this
presumption tnggers the rulemaking varisnce
procedures in 40 CFR 268.44(s). Evan with the
presumption, treatment levels will be determined on
& case-by-case basis. and s may sub
information contending thet the prasumption s not

spplicable in a particular case. Thus. it 1s EPA’s
view that the site-specific. non-rulemaking
procedures in 40 CFR 288.44{h} are entirely
sppropnate. See 3 FR 31190-31200 {August 17,
1008).
Second. EPA does not interpret its site specific

vanance mdum as invanably requinng
to d: that they cannot meet

spplicabl feveis or methods. The first
sentence d 40 CFR 208.44{h) mhn it clesr |h¢l nn

Thus, they may be approved
simultaneously with the issuance of a
RCRA permit, the anproval of a RCRA
closure plan, or the selection of a
remedy in a CERCLA response action in
the ROD. In the case of an on-site
CERCLA response action, the
procedural requirements of the variance
process do not apply. See CERCLA
sections 121{(e)(1) and 121(d){2). The
variance decision wil! be made as part
of EPA's remedy selection process.
during which data justifying alternative
treatment levels will be included in the
administrative record files, and public
participation opportunities and Agency

response to comment will be afforded as

appropriate under this rule.

In EPA’s view, the Agency
determination that the BDAT lundlrdl
are generally inappropriate for
contaminated soil and debris addresses
many of the practical concerns raised by
commenters in the supplemental notice
on the Agency's interpretation of the
term “land disposal”. For this reason.
and because EPA has had insufficient
time to review and evaluate the many
lengthy and complex issues raised by
commenters on the supplemental nctice,
EPA is deferring any final decision to
modify that interpretation. (EPA will
respond to comments on the alternatives
in the supplemental notice when the
Agency makes a final decision on the
proposed reinterpretation of land
disposal.) Until a final decision is made,
the interpretation announced in the
preambie to the proposed NCP and
discussed in section 1 above will remain
in effect.

Final rule: There is no rule language
on this issue.

Name: Determination of whether a
waste is 8 hazardous waste.

Proposed rule: The preamble to the
proposed rule discussed how to
determine whether hazardous waste
regulated under RCRA Subtitle C was
present at a site (53 FR 51444).

Response to comments: Some
commenters raised questions about
EPA's discussion about determining
whether a waste exhibits a hazardous
characteristic. One argued that EPA
cannot assume a waste is not a
characteristic waste in the absence of
testing and should therefore adopt &
liberal and inclusive approach to

Ccannot meet o treatment standard. or that &
treatment method (or the method underlying the
standard 15 inappropriste for his waste. The final
sentence of § 288.44(h). idenufying the showing an
applicant must include in his vanance onllum
on ite terms lies only 10 ,,'

undcr the first EPA's pr P

applicant may make one of two d
qualify for & variance: he may show either that h

. applies 10 soil and debrs regardiess of
demmmdnmmlmr

£l

determining whether RCRA applies to
avoid expensive and time-consuming
testing. Another commenter asked for
clarification on who was responsible for
applying “process knowledge™ to
determine whether a waste was a
hazardous waste in the absence of
testing. The commenter asserted that.
under RCRA, EPA exercises
prosecutorial discretion if a generator.
acting in good faith, decides incorrectly
that his waste is not hazardous. EPA
notes that when it determines that there
is a violation there will normally be
some kind of enforcement action taken:
the level and type of prosecutorial
response will depend on a number of
factors, for example, the size of the
company, the significance of the
violation, the intent, etc.

Under RCRA rules. a generator is not
required to test, but may use knowledge
of the waste and its constituents to
judge whether the watcte exhibits a
characteristic. (See 40 CFR 282.11(c).)
EPA believes this should aiso apply if
the lead agency or PRP at a CERCLA
site is the “generator.” EPA wants to
make clear, however, that a decision
that & waste is not characteristic in the
absence of testing may not be srbitrary.
but must be based on nite-specific
information and data collected on the
constituents and their concentrations
during investigations of the site. Based
on site data. it will be very clear in some
cases that a waste cannot be
characteristic: for example, if & waste
does not contain a conastituent regulated
as EP toxic, a decision thai the waste
does not exhibit this characteristic can
reliably be made without testing for EP
toxicity. EPA does not expect to
undertake testing when it can otherwise.
be determined with reasonable certainty
whether or not the waste will exhibit a
characteristic.

In response to the second concern. the
determination whether 2 waste is &
hazardous waste may be made by EPA,
the state. or a PRP. depending on the
nature of the action. EPA will take any
necessary or appropriate action if
decisions about the hazardous nature of
the waste are in error or are made
without proper basis.

Several commenters discussed the
question of whether RCRA requirements
can be applicable to RCRA hazardous
waste disposed of before the RCRA

" requirements went into effect in 1980.

One commenter argued that they could
not be, unless the waste exhibited a
characteristic at the time of the CERCLA
action. However, as one commenter
noted. EPA has consistently maintained
in enforcement actions that RCRA
requirements apply to any waste
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Uveor Protction S veeste anc ST e tcater:
Agency Emergency Rospores Juty 1980
S EPA Superfund LDR Guide #5

Determining When Land
Disposal Restrictions (LDRs)
Are Applicable to CERCLA
Response Actions

GRGAWBK&)(Z)WMMSWWMMM *other Federal standards,
requirements, criteria, manmmmwwmmmbehpﬂym
or relevant and appropriate (ARAR) to the specified circumstances at the site.” In addition, the National
Plan (NCP) requires that pg-zite removal actions attain ARARs to the extent practicable. Off-gite removal and
remedial actions must comply with legally applicable requirements. This guide outlines the process used to determine
whether the Resource Conservation and Recovery Act (RCRA) land disposal restrictions (LDRs) established under
the Hazardous and Solid Waste Amendments (HSWA) are “applicable® to a CERCLA rerpoase action. More detailed
iﬁmamo:wmpmmmmmhmmwumdmmmmmm
espoase (OSWER).

For the LDRs to be ¢pplicable to a CERCLA concept of 3 RCRA unit less useful for actions
response, the action must constitute placcment of a involving on-gite disposal of wastes. Therefore, to
rextricted RCRA hazardous waste. Therefore, site assist in defining when “placement® does and does pot
managers (OSCs, RPMs) must answer three separate occur for CERCLA actions involving on-site disposal
questions to determine if the LDRs are applicable: of wastes, EPA uses the comcept of “areas of

contaminatios® (AOCs), which may be viewed as

(1) Does the response action constitute equivalent to RCRA units, for the purposes of LDR

placement? applicability determinations.

(2) Is the CERCLA substance being placed An AOC is delineated by the areal exent (or

also a RCRA bhazardous waste? and if s0 boundary) of costiguous contamination. Such
contamination must be cootinuous, but may contain

3) Is the RCRA waste restricted under the varying types and concentrations of hazardous

LDRs? substances. Depending oo site characteristics, coe or
more AOCs may be delineated. Highlight 1 provides

Site managers aiso must det=rmine if the CERCLA some examples of AOCs.
substances are California list wastes, which are a
distinct category of RCRA hazardous wastes restricted :
under the LDRs (see Superfund LDR Guide #2). Highlight 1: EXAMPLES OF AREAS OF

‘ : CONTAMINATION (AOCs)
(1) DOES THE RESPONSE CONSTITUTE

PLACEMENT? s A waste source (e.g., waste pit, landfill,

waste pile) and the surrounding

The LDRs place spe-ific restrictions (e.g., treatment contaminated soil.
of waste to concentration Jevels) oo RCRA hazardous
wastes prior to their phcemem in land disposal units. ®» A waste source, and the sediments in a
Therefore, a key determination is whether the response strearn contaminated by the source, where
action will constitute placement of wastes into a land the contamination is continuous from the
disposal unit. As defined by RCRA, land disposal source to the sediments.®
units inciude landfills, surface impoundments, waste
piles, injection wells, land treatment facilities, salt dome s Several lagoons separated only by dikes,
formations, underground mines or caves, and concrete where the dikes are contaminated and the
bunkers or vaults. If a CERCLA response incudes lagoons share a common liner.
dnposdofmmnyoftbuetypaofaﬁmghnd —

uniis, placement will occur.  However, * The AOC d0m o inclede any contaminsted surface
uncontrolled - hazardous waste sites often have O LOound water that may be amocuted with the iand- ,
widespread and dispersed contamination, making the vaned waste source. |
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For oo-site disposal, placement occurs when wastes
are moved from one AOC (or unit) into another AOC
(or unit). Placement does not occur when wastes are
left in place, or moved within a single AOC. Highlight
2 provides sceaarios of when placement does and does
not occur, as defined in the proposed NCP. The
Ageacy is current reevaluating the definition of
placeme: it prior to the promulgation of the final NCP,
udthﬂsfue,the&emmtub)edtodnm

Highlight 2: PLACEMENT
Placement does occur when wastes are:

e Conmsolidated from different
AOCs into a single AOC;

. Moved outside of an AOC (for
trestment or storage, for
exampie) and returned to the
same or a different AOC; ur

s Excavated from an AOC, placed
in a separate unit, such as an
incinerator or tank that is within

* the AOC, and redeposited into
the same AOC.

Placement does not occur when wastes
are:

s  Treated in situ;

a  Capped in place;

»  Consolidated within the AOC; or

e Processed within the AOC (but
not in a scparate unit, such as a

tank) to improve its structural

stability (e.g., for capping or to
support beavy machinery).

In summary, if placement on-site or off-site does
not occer, the LDRs are pot applicable to the
Superfund action.

'(2) 1S THE CERCLA SUBSTANCE A RCRA

HAZARDOUS WASTE?

Because a CERCLA response must constitute
placcment of a restricted RCRA hazardous waste for
the LDRs to be applicable, site managers must evaluate
whether the cootaminants at the CERCLA site are
RCRA hazardous wastes. Highlight 3 briefly describes

the two types of RCRA bazardous wastes --listed and
characteristic wastes.

E

Any waste listed in Subpart D of 40
CFR 261, including:

. F waste codes (Part 261.31)
. K waste codes (Part 261.32)
. P waste codes (Part 26133(c))
» U waste codes (Part 261.3¥f))

Any waste exhibiting one of the following
characteristics, as defined in 40 CFR 261:

. Ignitabili

. Corrosivity

(] Reactivity

. Extraction Procedure (EP)
Toxicity

® A s0lid waste is any material thet is discarded or
d-md(;g&ummehdmmmm

mmm«-wmmml
Exclusions from the definition (¢ sewage
uwp)mnwmtl«?m(eg
household wastes) are found ia 40 CPR 261.4(b).

Site managers are not required 1o presume that a
CERCLA hazardous substance is a RCRA hazardous
waste unless there is affirmative evidence to support
such a finding. Site managers, therefore, should use
“reasonable efforts” to determine whether s substance
is a RCRA listed or characteristic waste. (Curreat
data coliection efforts during CERCLA removal and
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remedial site investigations should be sufficient for this
purpose.) For Jiste: | hazardous wastes, if manifests or
require fairly specifi ; information about the waste (g,
source, prior use, process type) that is “reasonably
ascertainable” within the scope of a Superfuad
investigation. Such information may be obtained from
facility business records or from an examination of the
processes used at the facility. For characicristic wastes,
sitc managers may rely on the results of the tests
descaibed in 40 CFR 26121 - 26124 for each
characteristic or on knowledge of the properties of the
substance. Site managers should work with Regional
RCRA staff, Regional Counsel, State RCRA staff, and
Superfund enforcement persoancl, as appropriate, in
making these determinations.

In addition to understanding the two categories of
RCRA hazardous wastes, sitc managers will also need
to understand the derived-from rule, the mixture rule,
and the contained-in interpretation to identify
whetbher a CERCLA substance is a RCRA hazardous
waste. These three principles, as well as an
introduction to the RCRA delisting process, are
described below.

Derived-from Rule (40 CFR 261.3(c)(2))

Th'. derived-from rule states that any solid wasie
derive3 from the treatment, storage, or disposal of a
listed RCRA hazardous waste i itself a listed
bazardous waste (regardless of the conceatration of
hazardous constituents). For . czample, ash and
scrubber water from the incineration of a listed waste
are hazardous wastes on the basis of the derivcd-from
rule. Solid wastes derived from a gharacteristic
hazardous waste are bazordous wastes oaly if they
. exhibit a characteristic.

Mixtsre Rule (40 CFR 2613(3)(2))

Under the mixture rule, when any solid waste and
a listed hazardous waste are mixed, the entire mixture
is a listed hazardous waste. For example, if a
geoerator mixes a drum of listed FO06 electroplating
waste with a non-hazardous wasiewater (wastewaters
are solid wastes - see Highlight 3), the entire mixture
of the FOO6 and wastewater is a listed hazardous waste.

Mixtures of solid wastes and gharacieristic bazardous
muqe.hmdmodyiftheninureexhﬂ:iu_a

» characteristic.

Coatalacd-in Interpretation (OSW Memorandum dated
Nevember 13, 1986)

The conmtained-in interpretation states that any
mixture of & pop-solid wasic and a RCRA ligled
hazardous waste must be managed as a bazardous
waste as long as the material contains (i.c., is above
bealth-based levels) the listed bazardous waste. For
example, if soil or ground water (ie., both non-solid
wastes) contain an F001 spent solvent, that soil or
ground water must be managed as 8 RCRA hazardous
waste, as long as it "contains” the F001 spent solvent.

Delisting (40 CFR 26020 and 22)

To be exempted from the RCRA hazardous waste
*system,” a listed hazardous waste, a mixture of a listed
and solid waste, or a derived-from waste must be
delisted (according to 40 CFR 26020 and 22).
Characteristic hazardous wastes never nced to be
delisted, but can be treated to no longer exhibit the
characteristic. A contained-in waste also does not have
to be delisted; it only bas to "po longer contain” the
hazardous waste.

If site managers determine that the hazardous
substance(s) at the site is 8 RCRA hazardous waste(s),
they should also determine whether that RCRA waste
is a California list waste. California list wastes are s
distinct category of RCRA wastes restricted under the
LDRs (see Supesfund LDR Guide #2).

@) IS THE RCRA WASTE RESTRICTED
UNDER THE LDRs?

If a site manager determines that a CERCLA waste
is a RCRA hazardous waste, this waste also must be
restricted for the LDRs to be an applicable
requirement. A RCRA hazardous wuste becomes a
restricted waste on its HSWA statutory deadlipe or
sooner if the Agency promulgates a standard before
the deadline. Because the LDRs are being phased in
over a period of time (see Highlight 4), site managers
may need to determine what type of restriction is in



Highlight 4 LDR STATUTORY DEADLINES
W Satstery Dundiine
t Solvest end Dicsie- November &, 1996
jning Wases
Califoraia List Wasses July §, 1987
Piest Third Wenes Asgust & 1998
Spent Solvest, Dioxis- November 8, 1998
Contsining, and Californis
List Soi} and Debdris Prom
Cosyective
ACTions
NMVI& Juns 8, 1999
Third Thisd Wasses May 0, 1990
Nowly ldeatified Withia 6 montis of
Wastes identificatios as &
hasardouws wenes

effect at the time plscement is to occur. For example,
if the RCRA hazardous wastes st a site are currently
under a national capacity extension whean the CERCLA
decision document is sigoed, sic managers should
evaluste whether the respocice action will be completed
before the extension expires. If these wastes are
dispcsed of in surface im or Jandfills prior
to the expiration of the extension, the receiving unit
would have to meet mininum technology regJuirements,
but the wastes would not have to be treated to meet
the LDR treatment standards.

APPLICABILITY DETERMINATIGNS

If the site manager determines that the LDRs are
spplicable to the CERCLA response based oo the
previous three questions, the site manager must: (1)

()»‘
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m WASHINGTON, D.C. 20460
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VR 15 88 OSWER Df rective 9330,2-4
MEMORANDUM A
SUBJECT: Discharge of Mastevater from CEKC es into POTWS
PROM : Aenry L. Longest II, Director
Office of Emergency and Remedi R lnso
&
Rebecca Hanmer, Director | o PR TR

Office of Water Enforcemept and Permits

Gene A. Lucero, Dlrocto:%ﬂu LW'D

Office of Waste Programs Enforcement

TO: Waste Management Division Directors
Regions I = X

Water Management Division Directors
Regions I - X

A number of emergency removals and remedial cleanup actions
under CERCLA will involve consideration of publicly ovned treat-
ment works (POTWs) for discharge of wastewater. The current
off-site policy (issued on May 6, 1985) does not address the set
of concerns and issues unigue to POTWs that must be evaluated
during the Remedial Investigation and Peasibility Study (R1/PS)
for discharge of CERCLA wastevater to POTWs.

Recently, we have had meetings with representatives of the .
Association of Netropolitan Sewerage Authorities (AMSA) to discuss
technical and policy concerns related to the POTWH/CERCLA issue.
This memorandum is to highlight same of the major points under
consideration vhich were shared with ANSA at their recent Winter
Technical Conference. The Agency intends to develop policy on
the use and selection of POTWHs for CERCLA wastewater. Your
comments are sought on the proposed criteria set forth herein.
These criteria may be useful in evaluation of POTWs for response
actions (fund financed or responsible party financed) to be taken
in the interia.

Our position is that no CERCLA discharges to a POTW should
occur unless handled in a manner demonstrated to be protective
of human health and the enviromment. Pull compliance with all
applicable requirements of the Claan Water Act (CWA), the
Resource Conservation and Recovery Act (RCRA), and any other
relevant or appropriate envirommental statutes will be necessary .

C
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The national pretreatment program, under the Clean Water Act,
requires an analysis to determine whether the dischargé of an
industrial user of a POTW may pass through the POTW to cause
receiving water quality problems or miy interfere with POTW
operations (including sludge disposali. If the analysis suggests
that limits on the industrial user's discharge are needed to pre-
vent pass through or interference, local limits or other safe-
guards, as necessary, must be established by the POTW and/or the
NPDES permitting authority. The national pretreatment program
requirements apply to the introduction of all non-domestic
wvastevater into any POTW, and include, among other things, the
follovwing alements:

o Prohibited discharge standards - prohibit the intro-
duction of pollutants to the POTW which are ignitable,
corrosive, excessively high in temperature, or which
may cause interference or pass through at the POTW.

o Categorical discharge standards - include specific pre-
treatment standards which are established by EPA for the
pucrpose of regulating industrial discharges in specific
industrial categories.

o Local limits - where no categorical standards have been
promulgatsd or vhere more stringent controls are necessary.

POTWs under consideration as potential receptors of CERCLA
wvastevaters may include those POTWs either with or without an
approved pretreatment program. PMOTWs with an approved pretreat-
ment program are required to have the mechanisms necessary to
ensure compliance by industrial users with applicable pretreataent
standards and requircments.® POTVNs withouyt an approved pretreat-,
ment program must be evaluated to deteramine whether sufficient
mechanisms exist to allow the POTW to meet the requirements of
the national pretreatment program in accepting CERCLA vastewaters.
As noted above, pass through and interference are always prohibited,
regardless of whether a POTW has an approved pretreatment program.
POTWs without an approved pretreatment program must therefore
have mechanisms vhich are adeguate to apply the requirements of
the national pretreatment program to specific situations.

*POTWs with approved pretreatment programs must, smong other
things, establish procedures to notify industrial users (1Us) of
applicadle pretreatament standards and requirements, recsive and
analyse self-monitoring reports from 1IUs, sample and analysze
industrial effluents, investigate noncompliance, and comply vwith
public participation requirements.

c2
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Determination of a POTW's ability to accept CERCLA wastewater
as an alternative to on-site treatment and direct discharge to
rveceiving waters must be made during the Remedial Investigationr/
Peasibility Study (R1/PS) process. During the remedial alternatives
analysis, the appropriateness of using a POTW must be carefully
evaluated. Water Division officials and their state counterparts
should participate in the evaluation of any remedial alternatives
r:ca-cndtng the use of a POTW, and should concur on the selection
of the POTW.

If an alternative considers the discharge of wastewater from
a CERCLA site into a POTW, the following points should be evaluated
in the RI/PS prior to the selection of the remedy for the site:

© The quantity and quality of the CERCLA wastewater and its
compatibility with the POTW (The constituents in the
CERCLA wastewater must not cause pass through or inter-
ference, including unacceptable sludge contamination or
a hazard to employees at the POTW; in some cases, control
equipment at the CERCLA site may be appropriate in order
to pretreat the CERCLA discharge prior to introduction to
the POTW).

o The ability (i.e., legal authority, enforceable mechanisms,
etc.) of the POTW to ensure compliance with applicable
pretreatment standards and requirements, including monitor-
ing and reporting requirements.

© The POTW's record of compliance with its NPDES permit
- and pretreatment program requirements to determine if
the POTW is a suitabdle disposal site for the CERCLA waste-

wvater.

o The potential for volatilisation of the wastewater at the
CERCLA site and POTW and its impact upon ait.qullity.

o The potential for groundwater contamination from trans-
port of CERCLA wastewvater or impoundment at the POTW, and
the need for groundwater monitoring.

© The potential effect of the CERCLA wastewaters upon the
POTH's discharge as evaluated by maintenance of wvater
quality standards in the POTW's receiving waters,
including the narrative standard of “no toxics in toxic

amounts®.

Lo
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o The POTW's knowledge of and compliance with any applicable
RCRA requirements or reqQquirements of other environmental
statutes (RCRA permit-by~rule requirements may be trig-
gered if the POTW receives CERCLA wastewaters that are
classified as "hazardous wastes® without prisr mixing
with domestic sewvage, i.e., direct delivery to the POTW
by truck, rail, or dedicated pipe; CERCLA wvastewaters are
not all necessarily considered hazardous wastes; case by
case determinations have to be made).

o The various costs of managing CERCLA wastevater, including
all risks, liabilities, permit fees, etc. (It may be
appropriate to reflect these costs in the POTW's connection
fees and user charge system).

Based upon consideration of the above elements, the discharge
of CERCLA wastewater to a POTW should be deemed inappropriate if
the evaluation indicates that:

o The constituents in the CERCLA discharge are not com-
patible with the POTW and will cause pass through, inter-
ference, toxic pollutants in toxic amounts in the POTW's
receiving waters, unacceptable sludge contamination, or a
hazard to employees of the POTW.

o The impact of the transport mechanisa and/or discharging of
CERCLA wastewater into a POTW would result in unacceptadle
impacts upon any envirommental media.

© The POTW is determined to be an unacceptable receptor
of CERCLA wastewvaters based upon a review of the POTW's
compliance history.

O The use of the POTW is not cocut-effective.

If consideration of the various elements indicates that the
discharge ot ¢!ICLA wvastevater to a POTW is deemed appropriate:

o There should be early public involvement, including
contact vith POTW officials and users, in accordance
with the CERCLA community relations plan and public
participation requireaents.

© The NPDES permit and fact sheet may need to dbe modified
to reflect the conditions of acceptance of CERCLA waste-
vaters; permit modification may be necessitated by the
need to incorporate specific pretreatment requirements,
local limits, monitoring requirements and/or limitations
on additional pollutants of concern in the POTW's dis-
charge or other factors.

c4
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Policy to be developed in the future will apply to all
removal, remedial, and euforcement actions taken pursuant to
CERCLA and Section 7003 of RCRA. We would appreciate your fed-
back oa this memorandum and any experience in the use of POTW:
for CERCLA removal or remedial actions that you have to offer.

If you have any comments or guestions on this issue, please
subnit written comments to the workgroup co-chairs: Shirley Ross
(PTS-382-5755) from the Office of Emergency and Remedial Response,
or Victoria Price (FT5-382-5681) from the Office of Water.

cc: Ed Johnson
Russ Wyer
Tin rields
Steve Lingle
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TOXICITY CHARACTERISTIC CONSTITUENTS AND REGULATORY LEVELS

. Reguiatory

Constituent level {mg/l)
Arsenic 5.0
Barium 100.0
Benzene 0.5
Cadmium 1.0
Carbon tetrachloride 0.5
Chlorodane 0.03
Chiorobenzene 100.0
Chioroform 6.0
Chromium 5.0
o-Cresol 200.0
m-Cresol 200.0
p-Cresol 200.0
2,4-D 10.0
1,4-Dichiorobenzene 7.5
1,2-Dichlorosthane 0.5
1.,1-Dichioroethylene 0.7
2.4-Dinitrotoluene 0.13
Endrin 0.02
Heptachlor {and its hydroxide) 0.008
Hexachiorobenzene 0.13
Hexachloro-1,3-butadiene 0.5
Hexachlorethane 3.0
Lead 5.0
Lindane 0.4
Mercury 0.2
Methoxychlor 10.0
Methyl ethyl ketone 200.0
Nitrobenzene 2.0

D-1
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TOXICITY CHARACTERISTIC CONSTITUENTS AND REGULATORY LEVELS

Regulatory

Constituent level (mg/l.)
Pentachiorophenol 100.0
Pyridine 5.0
Selenium 1.0
Silver 5.0
Tetrachioroathylene 0.7
Toxaphene 0.5
Trichiorethylene 0.5
2,4,5-Trichlorophenol 400.0
2.4,6-Trichlorophenol 2.0
2,4,5-TP (Silvex) 1.0
Vinyl chioride 2.0
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GLOSSARY OF TERMS

AOC - Area of Contamination

ARARs - Applicable or Relevant and Appropriate Requirements

BDAT - Best Demonstrited Available Technology

BOA - Basic Ordering Agreement

CAA - Clean Air Act

CERCLA - Comprehensive Environmental Response, Compensation, and Liability Act
CLP - Contract Laboratory Program

CWA - Clean Water Act

DE - Disposable Equipment

FIT - Field Investigation Team

HSWA - Hazardous and Solid Waste Amendments
IDW - Investigation - Denived Wastes

LDRs - Land Disposal Restrictions

NCP - National Contingency Plan

PCB - Polychlorinated Biphenyls

PPE - Personal Protective Equipment

POTW - Publicly Owned Treatment Works

PRPs - Potentially Responsible Parties

RCRA - Resource Conservation and Recovery Act
RI/FS - Remedial Investigation/Feasibility Study
RPO - Regional Project Officer

SDWA - Safe Drinking Water Act

SI - Site Inspection

SM - Site Inspection Manager

SWDA - Solid Waste Disposal Act ,
TSC - Treatment, Storage, and Disposal

TCLP - Toxicity Characteristic Leaching Procedure
TSCA - Toxic Substances Control Act
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